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Attached please find the comment of the Federal Workers Alliance and the twenty-three
undersigned labor organizations listed at Appendix A, submitted in response to the interim
final rule, Requests for Arbitration Panels, RIN 3076-AA31, 91 Fed. Reg. 55473 (Aug. 28,
2026). The comment is timely filed.

The undersigned organizations collectively represent over 550,000 federal and postal workers.
Many of the collective bargaining agreements they administer designate FMCS as the sole
source of arbitrators for grievance arbitration. The comment addresses the Rule's effect on
those agreements, the statutory authorities the Rule invokes, and four matters in which FMCS
applied the practice the Rule would codify.

I write separately to note one procedural matter addressed at Section IX.G. The August 28
republication moved submission of comments from regulations.gov to this office. Because
comments no longer reach a government-wide docket where submissions post automatically
as received, I respectfully request written confirmation of receipt, and confirmation that this
comment will be posted to the FMCS public website along with the date of posting.

Please direct any questions regarding this submission to me.

Sincerely,

Suzanne Summerlin
Legal Co-Chair, FWA Lawyers Committee
suzanne@summerlinlabor.com
202-322-6796
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I. Introduction 


FMCS should withdraw this interim final rule (the “Rule”). 


Congress required federal agencies and unions to negotiate grievance procedures ending 


in binding arbitration, and gave either party the right to invoke that arbitration alone. It assigned 


the question whether a particular grievance is arbitrable to the arbitrator. It gave FMCS no role 


that allows it to intervene or disrupt that process. What FMCS has is a roster of private 


arbitrators, offered as a fee-based service, from which it furnishes names on request. For 


forty-seven years FMCS has furnished those names to whichever party asked.  


The agency changed its behavior earlier this year and has since attempted to codify that 


change in this Rule. The Rule permits FMCS to examine the parties’ collective bargaining 


agreement, decide whether the arbitration may lawfully proceed, and withhold the panel if it 


concludes otherwise, with no opportunity for review.  


The justification does not hold. FMCS reaches past Chapter 71 to Taft-Hartley, a private 


sector statute that excludes the United States as an employer, and to the Administrative Dispute 


Resolution Act (ADRA), which governs an agency’s discretionary use of alternative procedures 


in its own administrative programs. It cites two sovereign immunity decisions about whether the 
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United States may be sued for money. It cites no decision of the Federal Labor Relations 


Authority, no court of appeals decision construing Section 7121, and no arbitral authority. FMCS 


has given three different accounts of where its own authority over the Roster comes from, in 


three separate documents, in three years. 


The Rule, as written and currently administered, conflicts with Chapter 71 and the 


collectively bargained agreements executed under it. Where an agreement names FMCS as the 


only source of arbitrators, the parties are captive to a decision by a non-party to their contract. 


Contractual deadlines run whether or not FMCS acts. In cases involving back pay, interest 


compounds daily from the date of the personnel action and is paid by the agency out of its 


budget. The Rule seats a mediation agency in the position of adjudicator on the issue of 


arbitrability.  


Finally, the Rule is pretext. FMCS changed how it enacts its policies and procedures in 


early April 2026, before any published policy existed, in matters no Executive Order reaches, 


applying criteria it has never published. Only afterward did it issue a Rule, effective immediately 


and without notice and comment, whose codified text contains no Executive Order trigger and is 


broad enough to authorize everything it had already done. 


One procedural note: This Rule was first published on August 4, 2026, with comments 


due September 3. 91 Fed. Reg. 49273. On August 27, the regulations.gov docket displayed as 


closed to comments, six days early. On August 28, FMCS republished the Rule in full, attributed 


the republication to “a technical error,” and extended the comment period to September 28. 91 


Fed. Reg. 55473. The Rule did not change. What changed is that comments no longer go to a 


government-wide public docket. 
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II. Interest of the Commenters 


The Federal Workers Alliance (FWA) is a coalition of federal sector labor organizations 


whose affiliates represent employees throughout the executive branch. The undersigned 


organizations negotiate and administer collective bargaining agreements under 5 U.S.C. Chapter 


71. Many of those agreements designate FMCS as the sole source of arbitrators for grievance 


arbitration proceedings. The ability of the undersigned to enforce the agreements they have 


bargained, and the ability of the employees they represent to obtain a hearing on a grievance, 


therefore depend on FMCS performing the ministerial function this Rule abandons. 


This comment was prepared by Suzanne Summerlin, legal co-chair of the FWA Lawyers 


Committee, who submits it on behalf of the undersigned. Ms. Summerlin has represented labor 


organizations in federal sector labor and employment matters since 2012 and practices before the 


Federal Labor Relations Authority (the Authority) and FMCS-listed arbitrators. In 2023, she was 


nominated to serve as General Counsel of the Federal Labor Relations Authority and her 


nomination was favorably reported by the Senate Committee on Homeland Security and 


Governmental Affairs, but was not reached for a floor vote before the end of that Congress. 


Practitioners representing FWA affiliates have reported difficulties obtaining arbitration panels to 


the Lawyers Committee since the spring of 2026. 


The matters described in Section IX are set out either on Ms. Summerlin’s personal 


knowledge or as reported to her by other practitioners, as indicated. The parties to those matters 


have authorized the description of FMCS’s communications. The identities of the parties and the 


case numbers are omitted. FMCS can locate in its records every matter described here. The 


undersigned will provide the underlying correspondence to stakeholders on request. 
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III. How Federal Sector Grievance Arbitration Works 


Congress did not leave federal sector grievance arbitration to the parties’ discretion. It 


required that every collective bargaining agreement contain a negotiated grievance procedure, 


that the procedure provide for the settlement of grievances “including questions of arbitrability,” 


and that any grievance not satisfactorily settled be subject to binding arbitration. 5 U.S.C. 


7121(a)(1), (b)(1)(C)(iii). For some disputes covered by an agreement, that procedure is “the 


exclusive administrative procedure[] for resolving grievances which fall within its coverage.” 5 


U.S.C. 7121(a)(1). 


Congress also made arbitration invocable by one party acting alone. Binding arbitration 


“may be invoked by either the exclusive representative or the agency.” 5 U.S.C. 


7121(b)(1)(C)(iii). The reason is apparent from the structure. A procedure that required both 


parties to agree at each step would be defeated at will by whichever party preferred that no 


hearing occur. The party resisting arbitration is ordinarily the party accused of violating the 


agreement. Congress made arbitration mandatory and then removed the ability of a resisting 


party to prevent it. Because if not, the procedure Congress required would exist on paper and 


stop functioning the moment it was invoked. 


Congress then said who decides whether a particular grievance is arbitrable. That 


question belongs to the arbitrator the parties select. Section 7121(a)(1) requires the procedure to 


address “questions of arbitrability.” Additionally, collective bargaining agreements routinely 


include express language preserving questions of arbitrability to the arbitrator.  


FMCS’s role in this scheme is ministerial. It maintains a roster of private arbitrators and, 


on request and for a fee, furnishes a randomly selected panel of seven names. The arbitrators are 


not FMCS employees. They are “private citizens, not employees of FMCS,” who “are paid by 
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the parties for hearing and deciding the issues submitted under a collective bargaining 


agreement.” Request for Arbitration Panel, 90 Fed. Reg. 21481 (May 20, 2025). FMCS is present 


in a Chapter 71 arbitration because the parties name it in their agreement, or because they 


otherwise chose to use its Roster service. It is not the adjudicator. It is not the reviewing body. It 


is not a party. 


FMCS has understood its function this way for forty-seven years. Its regulations have 


provided that a unilateral panel request will be honored since 1979, in materially identical terms 


in 1979, 1997, and 2019. 44 Fed. Reg. 13008, 13009 (Mar. 9, 1979); 62 Fed. Reg. 34170, 34173 


(June 25, 1997); 84 Fed. Reg. 16205, 16208 (Apr. 18, 2019). Each version added that issuing a 


panel signifies no position by FMCS on the status of the arbitration agreement, the arbitrability 


of the dispute, or the terms of the parties’ contract.  


IV. The Rule Takes Arbitrability From the Arbitrator 


The Rule authorizes FMCS to conduct what it calls a “limited threshold inquiry” into 


whether providing a panel “would be inconsistent with applicable law, a court order, or FMCS’s 


statutory or regulatory authority.” 29 C.F.R. 1404.9(b)(3). In conducting that inquiry FMCS may 


demand from the parties “the agreement, statutory provision, regulation, court order, written 


authorization, or other information necessary” to decide. FMCS may then issue the panel, 


decline, hold the request in abeyance, or “take other administratively appropriate action.” 


The Rule permits FMCS to read the parties’ collective bargaining agreement, consider 


whether the law permits this arbitration to proceed, and decide whether an arbitrator may be 


appointed to adjudicate the grievance. That is a determination of arbitrability. It is the 


determination Congress assigned to the negotiated procedure, and that the parties assigned to 


their arbitrator. 
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FMCS anticipates this objection and tries to answer it by disclaimer. The Rule provides 


that FMCS’s issuance of a panel, refusal to issue one, or decision to hold a request in abeyance 


“does not constitute a decision on the validity of any collective-bargaining agreement, the merits 


of any grievance, the arbitrability of any dispute, or the rights or obligations of the parties under 


any agreement or law.” 29 C.F.R. 1404.9(b)(4).  


Where FMCS declines a request, the negotiated grievance procedure stops cold. The 


arbitration does not move forward. The party seeking a hearing does not get one, and the reason 


is that FMCS examined the agreement and the law and concluded that it should not.  


This disclaimer is also in tension with the provision immediately preceding it. Section 


1404.9(b)(3) authorizes FMCS to demand the parties’ agreement in order to decide whether it 


may serve them. Section 1404.9(b)(4) states that whatever FMCS decides is not a decision about 


that agreement. Both cannot be true. Either the agreement bears on the outcome, in which case 


FMCS is construing it, or it does not, in which case there is no reason to demand it. 


Instructively, FMCS has maintained the opposite position for decades, and still does in its 


regulations. Section 1404.10 has long provided that the Office of Arbitration “will not decide the 


merits of a claim by either party that a dispute is not subject to arbitration.” The Rule preserves 


that sentence and appends a carveout permitting the very inquiry the sentence forbids. 29 C.F.R. 


1404.10. 


The Rule’s own account of alternatives confirms the point. FMCS states that it 


“considered adopting a rule under which FMCS would decide arbitrability disputes before 


issuing a panel, but rejected that alternative because FMCS’s role is administrative and 


facilitative.” 91 Fed. Reg. 55476. FMCS was right to reject it. But the rejected alternative is what 


the record in Section IX shows FMCS doing. In one matter FMCS read a collective bargaining 
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agreement, found it silent on what should occur when one party refuses to participate in 


selection, and withheld the panel on that basis. In another, FMCS conditioned processing on 


confirmation of a bargaining unit composition question under 5 U.S.C. 7112(b)(6), which lies 


within the exclusive jurisdiction of the Authority and which neither party had raised. Neither 


matter involved an Executive Order. 


Congress assigned these questions carefully, and it did not assign any of them to FMCS. 


Arbitrability goes to the arbitrator under Section 7121(a)(1) and under the parties’ agreement. 


Unit composition goes to the Authority under Section 7112. Review of an award goes to the 


Authority under Section 7122. An unfair labor practice allegation that a party refused to arbitrate 


goes to the Authority under Section 7116. FMCS appears in none of these provisions. The Rule 


purports to insert it into all of them.  


V. The Rule Rests on Statutes That Do Not Apply 


Having claimed a power Chapter 71 does not give it, FMCS looks elsewhere for 


authority. It looks in two places, and neither grants FMCS the ability to enact this Rule. 


A. Taft-Hartley does not reach federal agencies as employers. 


Congress created FMCS in 1947 as part of the Labor Management Relations Act, 


commonly known as Taft-Hartley. 29 U.S.C. 172. It gave the Service one statutory duty: “in 


order to prevent or minimize interruptions of the free flow of commerce growing out of labor 


disputes, to assist parties to labor disputes in industries affecting commerce to settle such 


disputes through conciliation and mediation.” 29 U.S.C. 173(a). 


Section 501(3) of Taft-Hartley provides that “employer,” “employee,” “commerce,” and 


“labor disputes” carry the same meaning in the Act as in the National Labor Relations Act, 29 


U.S.C. 142(3), and the NLRA provides that “employer” “shall not include the United States or 
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any wholly owned Government corporation.” 29 U.S.C. 152(2). Congress enacted that 


framework in 1947, thirty-one years before it established the present federal sector framework in 


Title VII of the Civil Service Reform Act of 1978. 


What Taft-Hartley says about arbitration appears in its declaration of policy: settlement 


“may be advanced by making available full and adequate governmental facilities for conciliation, 


mediation, and voluntary arbitration.” 29 U.S.C. 171(b). That is authority to make a facility 


available, not withhold it.  


Chapter 71 does assign FMCS a federal sector role, expressly and in one place. Section 


7119(a) directs FMCS to “provide services and assistance to agencies and exclusive 


representatives in the resolution of negotiation impasses.” That is mediation, which is what 


FMCS does, and it concerns bargaining impasses rather than grievances.  


The contrast with grievance arbitration is instructive. For interest arbitration of a 


bargaining impasse, Congress required the third-party approval of the Federal Service Impasses 


Panel (FSIP): the parties “may agree to adopt a procedure for binding arbitration of the 


negotiation impasse, but only if the procedure is approved by the Panel.” 5 U.S.C. 7119(b)(2). 


Congress plainly knew how to condition an arbitration on a third party’s approval. Where it 


chose to do so, it gave that approval to FSIP. For grievance arbitration it conditioned nothing. 


B. ADRA does not reach this dispute. 


The Rule’s consent requirement comes from the Administrative Dispute Resolution Act 


(ADRA). The preamble states that FMCS’s services are “subject to provisions in 5 U.S.C. 572(a) 


and 572(c) making clear that alternative dispute-resolution procedures are voluntary and require 


mutual consent.” 91 Fed. Reg. 55474. 
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The bridge FMCS uses is Section 203(f) of Taft-Hartley, which Congress added in 1990 


as part of ADRA. It provides that FMCS “may make its services available to Federal agencies to 


aid in the resolution of disputes under the provisions of subchapter IV of chapter 5 of title 5,” 


and describes those functions as assisting parties to disputes “related to administrative 


programs,” training persons in alternative dispute resolution, and “furnishing officers and 


employees of the Service to act as neutrals.” 29 U.S.C. 173(f). That provision grants FMCS 


authority to deploy its own staff as neutrals for other federal agencies. It does not describe the 


Roster of private labor arbitrators furnished to parties for a fee pursuant to a negotiated grievance 


procedure.  


The ADRA reaches disputes arising in “administrative programs,” which Section 571(3) 


defines as federal functions involving “the determination of rights, privileges, and obligations of 


private persons through rule making, adjudication, licensing, or investigation.” A grievance 


between an agency and the exclusive representative of that agency’s own employees, arising 


under an agreement Congress required the agency to negotiate, is not such a program.1 


C. FMCS fails to cite any applicable authority for the Rule.  


FMCS’s own account of its authority is not consistent. Part 1404 states that it issues 


“under Title II of the Labor Management Relations Act of 1947.” 29 C.F.R. 1404.1. FMCS’s 


Paperwork Reduction Act notices identify 29 U.S.C. 171(b), the Taft-Hartley declaration of 


policy, as the basis for the Roster. Its 2023 notice increasing arbitration fees asserts instead that 


1Examples of such programs include the Social Security Administration’s disability benefits 
adjudication under the Social Security Act (42 U.S.C. 405(b)), the Environmental Protection 
Agency’s enforcement and cost-recovery negotiations for Superfund cleanups under the 
Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C. 9622(e)), 
and OSHA’s whistleblower retaliation investigations against private employers under Section 
11(c) of the Occupational Safety and Health Act (29 U.S.C. 660(c)). 
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“29 U.S.C. 173(f) authorizes FMCS to establish and collect fees for arbitration services.”2 


Section 173(f) says nothing about fees. Neither does any other subsection of Section 173. The 


only reference to arbitrators anywhere in Section 173(f) is a direction that FMCS consult with 


the interagency alternative dispute resolution body “in maintaining rosters of neutrals and 


arbitrators,” and then only “to carry out the services authorized in this subsection.” That is a 


consultation requirement attached to the ADRA program. 


Neither answer supports the Rule. If the Roster is a Title II service resting on Section 


171(b), as Part 1404 and the Paperwork Reduction Act notices both say, then the ADRA never 


enters the analysis. If the Roster instead rests on Section 173(f), then whatever FMCS does under 


that provision is an ADRA service, and the consent premise of Section 572 reaches only disputes 


related to administrative programs as Section 571(3) defines them. A grievance under a 


negotiated grievance procedure is not one.  


Either way, ADRA has no work to do here. Citation to it by the FMCS is irrational.  


ADRA governs an agency’s discretionary election of alternative procedures in its own 


administrative programs. Congress required these parties to negotiate a grievance procedure and 


required that procedure to end in binding arbitration. Nothing about that is discretionary, and 


nothing about it is an administrative program. 


D. Consent under Chapter 71 is given at execution of the CBA. 


The Rule’s preamble notes that Section 7121 “separately governs negotiated grievance 


procedures and provides that unresolved grievances under such procedures are subject to binding 


arbitration invoked by either the exclusive representative or the agency.” 91 Fed. Reg. 55474. 


Having said so, it applies the ADRA consent premise anyway, and offers no reason why a 


2Both this Rule and the 2023 fee notice were signed by the same FMCS General Counsel, Anna 
Davis. 
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voluntariness principle drawn from a statute governing an agency’s discretionary election should 


govern a statute that requires the procedure, requires that it end in binding arbitration, and 


permits either party to invoke it alone. 


Consent is not missing from Chapter 71. It is the outcome of the good faith bargaining 


that ends in the execution of a collectively bargained agreement required by Congress. Section 


7121(b)(1)(C)(iii) lets either party invoke arbitration alone precisely so that neither can block the 


other. FMCS has taken the deal the parties consensually bargained for away and allows the 


objecting agency a veto Congress expressly withheld. 


E. The sovereign immunity rationale answers itself. 


The preamble asserts that “the doctrine of sovereign immunity requires statutory 


authorization before an agency can engage in binding arbitration,” and cites two decisions 


concerning whether the United States may be sued absent a waiver of immunity. It then identifies 


the required authorization in a footnote as 5 U.S.C. 572 and 5 U.S.C. 7121. 91 Fed. Reg. 55475 


& n.2. 


Section 7121 is therefore, on FMCS’s own account, the congressional authorization 


sovereign immunity requires, and it supports every arbitration conducted under a negotiated 


grievance procedure. The preamble answers its own objection and does not acknowledge having 


done so. Nor does it explain how immunity doctrine bears on a contractual procedure before a 


neutral the parties jointly selected, or identify the constitutional violation referenced in its closing 


assertion that “FMCS cannot facilitate constitutional violations.” 


F. The Rule cites no authority from the field it regulates. 


The Rule identifies no decision of the Authority, no decision of any court of appeals 


construing Section 7121, and no arbitral authority. FMCS did not amend the authority citation for 
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Part 1404, which continues to read 29 U.S.C. 172 and 29 U.S.C. 173 et seq. And it left 


untouched Part 1425, where its Civil Service Reform Act functions are separately codified. 


VI. The Rule Compromises FMCS’s Neutrality 


FMCS is a mediation agency. Everything it does depends on its neutrality. Parties bring it 


their disputes for that reason. It has no enforcement power, no adjudicative power, and nothing to 


offer except the confidence of the people who use it. 


The Rule spends that. It seats FMCS as the party who decides whether one side gets a 


hearing at all. And in every instance documented in Section IX, FMCS has decided against the 


party seeking arbitration and in favor of the party resisting it. In one matter, FMCS did not wait 


to be asked. It contacted the responding agency of its own accord and invited the agency to 


object when there’s no indication it would have otherwise said anything.  


The damage is not confined to federal-sector arbitration. A union that has watched FMCS 


withhold a panel at an agency’s request, under criteria FMCS would not disclose, in 


communications FMCS would not sign, has reason to ask what it is getting when FMCS assigns 


a mediator to its next negotiation. Congress built this agency to be trusted by both sides of the 


table. Trust of that kind is difficult to build and simple to lose, and a regulation that makes FMCS 


a gatekeeper for one side is one quick way to lose it. 


FMCS gains nothing from this, and has everything to lose. Under the Rule it acquires the 


burden of resolving contested legal questions it has no institutional capacity to resolve, no record 


on which to resolve them, and no expertise in the statute that governs them. The fee-paying 


customers that the FMCS relies upon for revenue will stop using its services if they cannot be 


relied upon to be delivered consistently and neutrally.   
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VII. What the Rule Costs the Parties and the Public 


The Rule treats abeyance as a neutral holding position. Its cost analysis states that parties 


“remain free to pursue any other procedure or remedy available under law or their agreement,” 


and the reliance discussion repeats that parties may proceed before the Authority, a court, or 


“another tribunal with jurisdiction.” 91 Fed. Reg. 55476. In a large share of federal sector 


bargaining relationships, that is simply not accurate. 


A. The parties are captive to a non-party. 


The substantial majority of collective bargaining agreements in the federal sector require 


the parties to obtain the arbitrator from FMCS, and allow no alternative source. Substituting a 


different provider at this juncture would require the mutual agreement of parties that are already 


engaged in a dispute, with one party refusing to participate in the arbitration at all. 


The consequence is that the parties become captive to the decision of this non-party. 


FMCS did not negotiate the agreement. It is not bound by it. It bears no consequence if the 


agreement is breached, and it answers to neither side. Under Chapter 71, that agreement is the 


product of the good faith bargaining Congress requires. Yet under this Rule, whether the parties’ 


bargain operates turns on a determination FMCS makes unilaterally, on a record of its own 


choosing, subject to no standard the Rule specifies and no review the Rule provides. 


B. The parties pay in advance. 


In 2023, FMCS increased the fee for an online panel request from $35 to $100. Section 


1404.9(g), which the Rule does not amend, requires that payment “be received with the request 


for services before the service is delivered.” A party therefore pays before it learns whether 


FMCS will process the arbitrator selection. It is only after the party pays $100 and gets a panel 
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that the Rule inserts itself and says the FMCS may demand information, decline, or hold the 


matter in abeyance indefinitely.  


Under its April 2026 guidance, FMCS offered parties whose requests were held in 


abeyance a refund or an account credit. That assurance, like the assurance regarding timeliness, 


does not appear in the codified text. The Rule says nothing about refunds.3 


C. For some grievances there is no other forum. 


For some disputes the negotiated grievance procedure is the exclusive course of redress. 


Section 7121(a)(1) makes it “the exclusive administrative procedure[] for resolving grievances 


which fall within its coverage,” subject to narrow exceptions in subsections (d), (e), and (g).4 


Section 7512 lists the adverse actions it covers and then provides that the subchapter “does not 


apply to . . . a reduction-in-force action under section 3502 of this title.” 5 U.S.C. 7512(B). 


The MSPB has codified the consequence. Its regulations provide that “[f]or an employee 


covered by a collective bargaining agreement under 5 U.S.C. 7121, the negotiated grievance 


procedures contained in the agreement are the exclusive procedures for resolving any action that 


could otherwise be appealed to the Board,” and the exceptions it identifies are discrimination 


under Section 2302(b)(1), actions under Section 4303, and adverse actions under Section 7512. 5 


C.F.R. 1201.3(c)(1). Reductions in force are not among them. 


So where a union has bargained RIF procedures into its agreement, a bargaining unit 


employee separated in a RIF has one administrative forum. The arbitrator the parties select under 


their agreement is the only place that grievance can be administratively resolved. 


4Subsection (e) permits an employee to elect between the Merit Systems Protection Board and 
the negotiated procedure only for matters covered by Sections 4303 and 7512. A reduction in 
force is neither. 


3What the Rule does say about fees is that it “does not alter the fee schedule in appendix A to 
part 1404.” On information and belief, there is no appendix A to part 1404. FMCS rescinded the 
appendix containing its fee schedule in 2022.​
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D. FMCS cannot pause contractual or statutory deadlines.  


In some instances, abeyance is fatal to the grievance. Agreements routinely impose hard 


time limits for requesting a panel and completing selection, and those limits frequently carry an 


express forfeiture consequence. In Matter A below, the agreement provides that failure to comply 


with the panel request timeline results in the arbitration proceeding being withdrawn with no 


right to refile. 


Those deadlines run whether or not FMCS acts, and FMCS cannot bind an arbitrator or 


the Authority on questions of timeliness. FMCS issued guidance in April 2026 that stated 


timeliness would be preserved during abeyance, without any legal support for that assurance. 


Regardless, the codified Rule contains no such provision. The FMCS has no power to bind 


arbitrators or the FLRA to its determinations of timeliness. 


E. Delay is expensive, and charged to agency budgets  


More often the delay does not end a case. It does, however, make the case more 


expensive, and the additional expenses increase the total cost borne by all parties, including 


agencies and, ultimately, taxpayers. The Rule fails to acknowledge this.  


Under the Back Pay Act, an employee who prevails on a claim for pay, allowances, or 


differentials is entitled to interest running from “... the period beginning on the effective date of 


the withdrawal or reduction involved,” at the rate in effect under 26 U.S.C. 6621(a)(1), and it 


“shall be compounded daily.” 5 U.S.C. 5596(b)(2)(B)(i)-(iii); see 5 C.F.R. 550.806. Interest does 


not begin at the issuance of an award. It begins at the personnel action and accrues every day 


until payment, and it is paid out of the agency’s own funds. 5 U.S.C. 5596(b)(2)(C). 


A grievance implicating the Back Pay Act, and many do, does not sit still while it waits. 


Where the grievant would ultimately prevail, each day of delay adds compounding interest to a 
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liability the government will pay in the end, and adds to the fee exposure that accompanies 


protracted proceedings. Delay of this kind is not cost-neutral. It is cost-generating, and the cost is 


borne by the taxpayer, along with the attorney time and member resources the parties spend 


litigating the delay itself. 


The Rule’s Expected Impact discussion accordingly has the direction of its effect 


backwards. It concludes that the Rule imposes no significant costs because parties retain other 


remedies. 91 Fed. Reg. 55476. It does not consider that the Rule delays resolution in a system 


where delay is priced by statute, compounds daily, and is charged to the agency’s budget. It does 


not mention contractual deadlines, and it does not mention the Back Pay Act at all. 


VIII. The Rule Overrides a Statutory Election and Directs Parties to a Channel That Has 
Historically Not Functioned 
 


Congress anticipated that the same conduct might be both a contract violation and an 


unfair labor practice, and it decided who chooses between the two forums. Section 7116(d) 


provides that “issues which can be raised under a grievance procedure may, in the discretion of 


the aggrieved party, be raised under the grievance procedure or as an unfair labor practice under 


this section, but not under both procedures.” The election belongs to the aggrieved party. 


The Rule takes it away. FMCS is not merely declining to provide a service. It is 


reallocating a choice Congress assigned to someone else. And for exclusive subjects like the 


reduction-in-force grievances described above, there is no choice to reallocate. Section 7116(d) 


governs issues that can be raised as unfair labor practices, and a claim that an agency violated 


bargained RIF procedures is a contract claim rather than a statutory one. Where Section 


7121(a)(1) already makes the negotiated procedure exclusive, there is no second forum to be 


redirected to. 
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The reliance discussion states that allegations a party failed to comply with a CBA 


arbitration provision “may be presented to the Federal Labor Relations Authority as an unfair 


labor practice pursuant to 5 U.S.C. 7116.” 91 Fed. Reg. 55476. Two things follow. First, that is 


an acknowledgment that the refusal FMCS now gives effect to is itself an alleged unfair labor 


practice, which the Rule resolves in the refusing party’s favor. Second, FMCS made no inquiry 


into whether the channel it recommends is reliably available. 


For the better part of the past decade it has not been. Only the FLRA’s General Counsel 


may issue an unfair labor practice complaint. 5 U.S.C. 7104(f)(2)(B), 7118(a)(1). The Authority 


had no Senate-confirmed General Counsel from January 2017 until July 2026. An acting official 


served periodically, but the position was entirely vacant for the majority of the past decade. The 


Authority’s own annual performance report for fiscal year 2019 states that absent a General 


Counsel, no unfair labor practice complaints and no ULP appeal decisions issued. Its fiscal year 


2022 report recorded a backlog of 494 complaint cases and 386 appeals awaiting action. 


Practitioners adapted in the only way available. Unions moved away from the statutory 


channel and raised alleged unfair labor practices through the negotiated grievance procedure 


instead. A General Counsel has recently been confirmed and has inherited a substantial backlog. 


The point is not that the statutory channel will never work. It is that FMCS offered that channel 


as the answer to the objection without examining it, at a moment when the negotiated procedure 


has been the only available route for almost ten years. 


IX. FMCS’ Actions Do Not Support the Rule’s State Rationale 


The preamble attributes the Rule to Executive Orders 14251 and 14343 and to the 


resulting likelihood that FMCS will receive panel requests where a party asserts that 


participation is prohibited. 91 Fed. Reg. 55474. The text of the Rule is far wider. It contains no 
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Executive Order trigger, no agency-consent requirement, and no limiting principle. It authorizes 


a threshold inquiry wherever a request might be “inconsistent with applicable law, a court order, 


or FMCS’s statutory or regulatory authority,” and permits FMCS to demand whatever 


information it considers necessary. 


The scope of the Rule does not match the explanation offered for it. It does match what 


FMCS had already been doing for months before the Rule issued. 


The four matters below, two drawn from the files of the preparer of this comment and 


two reported by practitioners representing affected labor organizations, all arising over the course 


of this past year, are the basis for that statement. 


A. Matter A. 


The union invoked arbitration in December 2025. Under the parties’ agreement, the union 


then had six months to request an FMCS panel. Failure to meet that deadline would result in the 


arbitration being withdrawn with no right to refile.  


On April 6, 2026, with roughly two months remaining, the union used the FMCS portal 


to pay $100 and generate a panel of arbitrators. The agency declined to participate in selection of 


the arbitrator, citing an Executive Order. The union selected unilaterally under an express 


provision of the CBA permitting it to do so. 


On April 7, 2026, before any published policy existed, the FMCS Office of General 


Counsel raised compliance on its own initiative and conditioned appointment of the arbitrator on 


the union’s submission of contrary legal authority. FMCS put the burden on the union to justify a 


selection its CBA already entitled it to. The union submitted that authority on April 8. FMCS 


acknowledged receipt and stated it was reviewing on April 14. An internal policy memorandum 


issued on April 22. 
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On April 23, FMCS’ substantive response to the union’s submission consisted of a link to 


that memorandum. The policy postdates the conduct by more than two weeks, and the 


memorandum was written after the union’s submission and offered in place of a response to it.  


On April 24, 2026, FMCS stated that “after FMCS has processed the panel request, 


FMCS will leave it to the parties as to how best to proceed.” The FMCS never ruled on the 


objection it had raised and demanded briefing on. 


B. Matter B. 


On February 11, 2026, a union requested grievance mediation. FMCS responded the next 


day that it would require a joint request affirming that both parties were agreeable. The parties 


supplied one. Mediation was held April 1, 2026 and did not resolve the dispute. The parties then 


jointly requested a panel, and on April 13, 2026 they jointly notified FMCS that they had 


mutually selected an arbitrator from it and asked her to begin scheduling a hearing. 


On April 15, 2026, FMCS interjected. Someone from FMCS wrote that it “just need[ed] 


to confirm that the [grant development] office does not have ‘information resources 


management’ as their primary duty,” stating only that “[w]e have guidelines to follow.” When 


asked to produce those guidelines, FMCS said they were “internal guidelines from our OGC 


office” and did not provide them. The communications were unsigned. Asked who was sending 


them, the author identified herself by surname alone, without a first name or title. The agency 


answered the question that afternoon, confirming that information resources management was 


not its primary duty, and FMCS replied that it would “move forward.” 


The question FMCS raised concerns bargaining unit composition under 5 U.S.C. 


7112(b)(6), a matter within the exclusive jurisdiction of the Authority. Neither party had raised it. 


The agency is not covered by either Executive Order the preamble relies on. The parties had 
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agreed on everything, including the arbitrator, and FMCS interposed the objection on its own 


initiative, under criteria it declined to produce, in communications that identified no author until 


FMCS was asked and then gave only a surname. 


C. Matter C. 


A practitioner representing an affected labor organization reported the following on April 


21, 2026. The union had a failure-to-bargain arbitration pending against an agency covered by 


neither Executive Order. The agency took the position that it had no duty to bargain because its 


parent department had directed the action at issue, and that the grievance therefore was not 


arbitrable. On that basis it declined to participate in arbitrator selection. The union requested a 


panel from FMCS. FMCS responded that because the parties’ collective bargaining agreement 


did not expressly state what was to occur in that situation, it could not certify the panel or the 


arbitrator assignment. That communication was also unsigned. 


Whether the agency’s asserted defense excuses it from arbitrating is a question of 


arbitrability, which the parties’ agreement and the Statute commit to the arbitrator. FMCS 


resolved it instead, by reading the agreement, finding it silent, and treating silence as a reason to 


withhold the panel. No Executive Order was involved. 


D. Matter D. 


A colleague reported the following. A panel request was filed on May 4, 2026. Two days 


later, on May 6, FMCS wrote to both parties. It explained that a representative of the agency had 


contacted FMCS to ask whether anyone from the agency had consented to arbitration in the 


matter; that FMCS “confirmed that it had no record of any consent” from the agency; and that 


FMCS then “asked [the agency representative] if [the agency] consented to arbitration in this 


case.” The representative answered that it did not, citing the April 22, 2026 memorandum. 
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FMCS wrote: “Because [the agency] does not consent to arbitration, there is no mutual consent 


between the parties, and FMCS cannot provide an arbitration panel at this time,” citing 29 U.S.C. 


173(f), 5 U.S.C. 572(a), and 29 C.F.R. 1404.9(c). FMCS stated that it would “hold this case in 


abeyance until further notice,” that the filing date would be preserved if the agency later 


consented, and that the requesting party could take a refund of its fee or a credit toward its 


account. 


Two features of that exchange bear on this rulemaking. FMCS did not receive an 


objection and act on it. It asked the agency whether it consented, obtained the answer no, and 


then treated that answer as dispositive. And the authorities FMCS gave are the ADRA provisions 


discussed in Section V, together with 29 C.F.R. 1404.9(c), which enumerates what FMCS has no 


power to do and confers no screening authority at all. 


E. What the record shows. 


Two of these four matters involve agencies or units outside the Executive Orders entirely. 


One began before the policy existed. In one, FMCS resolved a question of contract 


interpretation. In another, a question of unit composition reserved to the Authority. Matters B and 


C are the alternative FMCS says it rejected, in operation. 


An explanation that does not account for the agency’s own conduct is not reasoned 


decisionmaking. On this record the Executive Order rationale reads as a pretext for a screening 


authority FMCS had already begun exercising for reasons it has not disclosed. 


F. The procedural history compounds the concern. 


FMCS’ conduct began no later than April 7, 2026 and was formalized on April 22, 2026. 


FMCS invoked good cause under 5 U.S.C. 553(b)(B) on the ground that its own regulation 


“could be misread,” and made the Rule effective immediately. Four months of unchanged 
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operation is not an emergency, and a provision that has said the same thing across three 


rulemakings and forty-seven years is not one that needed clarifying. The original Rule was dated 


July 31, 2026, the same date FMCS answered a federal complaint challenging the April 


memorandum, and it deletes the regulatory language on which that challenge centers. 


G. The republication. 


On August 27, 2026, the regulations.gov docket for this Rule displayed as closed to 


comments, six days before the September 3 deadline the Rule had set. On August 28, FMCS 


republished the Rule in full, attributed the republication to “a technical error,” and extended the 


comment period to September 28. 91 Fed. Reg. 55473. 


The republished Rule is identical to the original in every substantive respect. The 


regulatory text is unchanged. The preamble is unchanged, including the good cause findings, the 


sovereign immunity discussion, and the reliance interest analysis. 


What changed is where comments go. The August 4 version directed commenters to the 


Federal eRulemaking Portal and stated that comments “will be posted on the internet at 


regulations.gov as they are received, without change.” 91 Fed. Reg. 49273. The August 28 


version directs comments to an FMCS email address, or by mail to the Office of General 


Counsel, and states that comments will be posted “via FMCS’s public website.” 91 Fed. Reg. 


55473. Regulations.gov is not mentioned. 


The effect is that public comment on this Rule no longer reaches a government-wide 


docket where submissions are posted automatically as received. Comments are now received by 


the office that wrote the Rule and posted, if at all, on that office’s own website at its discretion. 


FMCS offers no explanation for the change and does not identify it as a change. 
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X. Recommendations 


FMCS should withdraw the interim final Rule. 


XI. Conclusion 


FMCS is a mediation agency that keeps a list of arbitrators and furnishes names from it 


for a fee. In a grievance arbitration under Section 7121 it is present because the parties agreed to 


use it as a part of the negotiated grievance procedure. The Rule converts that role into a gate. 


It does so by claiming authority over a question Congress assigned to the arbitrator, on 


the strength of statutes FMCS does not administer and that do not reach Chapter 71 grievance 


arbitration, through an inquiry FMCS insists is not a determination while it determines the 


outcome. It leaves parties to a statutorily required procedure captive to the decision of a 


non-party to their agreement. Where delay does not extinguish the right outright, it postpones a 


liability that compounds daily and increases the cost of litigation for all involved, including the 


taxpayer. And it costs FMCS the neutrality on which its mission depends. 


The explanation offered for all of this does not account for FMCS’s own conduct. 


The undersigned organizations respectfully request that FMCS withdraw the Rule. 


 
Respectfully submitted, 
 
FEDERAL WORKERS ALLIANCE 
and the undersigned labor organizations 
 
By: Suzanne Summerlin 
Legal Co-Chair, FWA Lawyers Committee 
suzanne@summerlinlabor.com 
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APPENDIX A 
 


SIGNATORY ORGANIZATIONS 
 


The following labor organizations join in this comment: 
 


American Federation of Teachers, AFL-CIO (AFT) 


Antilles Consolidated Education Association (ACEA) 


Federal Education Association, National Education Association (FEA-NEA) 


Federal Fire Fighters Joint Council, IAFF 


International Association of Fire Fighters (IAFF) 


International Association of Machinists and Aerospace Workers (IAMAW) 


International Brotherhood of Electrical Workers (IBEW) 


International Federation of Professional and Technical Engineers (IFPTE) 


International Organization of Masters, Mates and Pilots (MM&P) 


International Plate Printers, Die Stampers and Engravers Union of North America 
(IPPDSEU) 


Metal Trades Department, AFL-CIO (MTD) 


National Association of Agriculture Employees (NAAE) 


National Association of Government Employees, SEIU (NAGE) 
National Education Association (NEA) 
National Federation of Federal Employees, International Association of Machinists and 


Aerospace Workers (NFFE-IAMAW) 


National Weather Service Employees Organization (NWSEO) 


Patent Office Professional Association (POPA) 


Printing Packaging Production Workers Union of North America (PPPWU) 


Professional Aviation Safety Specialists, AFL-CIO (PASS) 


Seafarers International Union/NMU (SIU) 


Service Employees International Union (SEIU) 


SPORT Air Traffic Controllers Organization (SATCO) 


United Power Trades Organization (UPTO) 
 


The Federal Workers Alliance is a coalition of federal sector labor organizations 
representing employees throughout the executive branch. 
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Good evening,

Please find attached comments by the American Federation of Government Employees
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Panels," 91 Fed. Reg. 55473 (Aug. 28, 2026).

Respectfully,

Caroline M. Trabucco
Assistant General Counsel
American Federation of Government Employees
Office of the General Counsel
80 F Street NW
Washington, DC 20001
202 655 7652

This message may contain confidential attorney-client privileged information and/or
confidential attorney work product. Only an intended recipient of this message is authorized to
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attachments or replying.**
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September 28, 2026 


 


Anna Davis 


Federal Mediation and Conciliation Service 


250 E St. SW 


Washington, DC 20219 


 


 


Re:  RIN 3076-AA31, Comments by AFGE and AFSCME Concerning  


 FMCS Interim Final Rule on Requests for Arbitration Panels  


 91 Fed. Reg. 55473 (August 28, 2026) 


 


Dear Ms. Davis:  


 


The American Federation of Government Employees, AFL-CIO (“AFGE”) and the 


American Federation of State, County and Municipal Employees (“AFSCME”) (collectively, the 


“Unions”), strongly oppose the regulatory changes made by the Federal Mediation and 


Conciliation Service (“FMCS”) in its interim final rule (“IFR”), “Requests for Arbitration 


Panels.” The IFR is inconsistent with Title VII of the Civil Service Reform Act of 1978 


(“CSRA”), Pub. L. No. 95-454, 92 Stat. 1111, the Federal Service Labor-Management Relations 


Statute (“FSLMRS”), 5 U.S.C. §§ 7101–7135 and is arbitrary and capricious in violation of the 


Administrative Procedure Act (“APA”), Pub. L. No. 79-404, 60 Stat. 237, codified at 5 U.S.C. 


§ 551, et seq. The Unions oppose the interim final rule. 


  


 


I. The Interim Final Rule is Inconsistent with the FSLMRS Because it Improperly 


Grants FMCS the Power to Make Arbitrability Determinations. 


 


Congress granted arbitrators, not FMCS, the authority to make arbitrability 


determinations. Section 7121(a)(1) of the FSLMRS expressly provides that, “[e]xcept as 


provided in paragraph (2) of this subsection, any collective bargaining agreement shall provide 


procedures for the settlement of grievances, including questions of arbitrability.”1 The plain 


meaning of this statutory language is that the process for determining whether a grievance is 


arbitrable, including whether a particular dispute is excluded from arbitration by law or whether 


the parties agreed to submit the subject matter of a particular dispute to arbitration, is a 


mandatory ingredient of the negotiated grievance and arbitration scheme established by the 


FSLMRS. See generally Nat’l Weather Serv. Emp. Org. v. Fed. Lab. Relations Auth., 966 F. 3d 


875, 881-82 (D.C. Cir. 2020) (Congress granted arbitrators a high degree of deference on 


questions of contract interpretation). Congress also deliberately withheld from agencies the 


power to pre-determine the arbitrability of a grievance dispute. There is, for example, no federal 


sector analog in the FSLMRS or elsewhere to the provision in the District of Columbia Revised 


Uniform Arbitration Act which allows for pre-arbitration court proceedings to determine 


 
1 5 U.S.C. § 7121(a)(1) (emphasis added).  
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arbitrability. See D.C. Code § 16-4407(b). Instead, objections to the arbitrability of a federal 


sector grievance must be presented to an arbitrator in the first instance.     


 


Congress also established a detailed, post-arbitration process through which an agency 


may seek review of an arbitrator’s unfavorable arbitrability determination. Under this appellate 


process, it is the Federal Labor Relations Authority (“FLRA”) that may set aside an arbitrator’s 


award if it is contrary to “law, rule, or regulation.” 5 U.S.C. § 7122(a)(1). But again, an agency 


must first present its objections to the arbitrator.2 And should an agency be dissatisfied with the 


outcome of its case before the FLRA, it may seek judicial review through a petition to a United 


States court of appeals.3 There is thus no risk that an agency’s timely raised objection to the 


arbitrability of a grievance or an arbitrator’s determination with respect to that objection will go 


unheard. Nowhere, however, does the FSLMRS give FMCS a role in determining arbitrability; 


let alone the power to decide which cases may proceed to arbitration, and which may not. 


 


Congress’s intent that arbitrators be responsible for making initial arbitrability 


determinations is further evident from the federal sector labor-relations scheme that preceded the 


FSLMRS. Executive Order 10988, for example, provided only for advisory arbitration. This 


arrangement gave agencies the last word in arbitrability disputes.4 But, building on other changes 


to the federal sector labor-relations scheme, Congress made a conscious decision to move away 


from an agency-led decision-making process to a process that relied on external, neutral third-


party arbitrators for the resolution of arbitrability disputes. This is in part why the FLRA and the 


courts defer to an arbitrator’s interpretation of the collective bargaining agreement, “because it is 


the arbitrator’s construction of the agreement for which the parties have bargained.”5  


 


Against this backdrop, moreover, the fact that neither the FSLMRS nor FMCS’s enabling 


act6 grant FMCS authority to make arbitrability determinations is telling. FMCS, by its own 


admission, is a facilitator of services: “FMCS’s authority is administrative and facilitative.”7 A 


facilitator is not a decisionmaker. Further, there is no risk of misinterpretation of FMCS’s role, as 


the IFR suggests—without evidence. FMCS’s regulations governing the issuance of arbitration 


panels are long-standing and make clear on their face, the issuance of a panel is not an 


endorsement of any aspect of any party’s argument.8 In sum, the FSLMRS placed initial 


arbitrability determinations in the hands of arbitrators. Neither the FSLMRS nor FMCS’s 


enabling act gave FMCS the power to hold otherwise. FMCS’s rationale for abandoning its long-


standing regulation is also unsupported by record evidence and contrary to the plain language of 


 
2 See 5 C.F.R. § 2429.5 (“The Authority will not consider any evidence, factual assertions, arguments (including 


affirmative defenses), requested remedies, or challenges to an awarded remedy that could have been, but were not, 


presented in the proceedings before the Administrative Law Judge or arbitrator.”). 
3 5 U.S.C. § 7123(a)(1); see also U.S. Dep’t of the Treasury, Customs Serv. v. FLRA, 43 F.3d 682 (D.C. Cir. 1985) 


(asserting jurisdiction to determine whether the FLRA exceeded its own jurisdiction).   
4 See Employee-Management Cooperation in the Federal Service, 27 Fed. Reg. 551, 554 (Jan. 19, 1962).  
5 U.S. Dep’t of Labor, OSHA and Nat’l Council of Field Labor Locals, 34 F.L.R.A. 573, 576 (1990).  
6 See 29 U.S.C. §§ 171–183, passim.  
7 91 Fed. Reg. at 55473. See also Fed. Mediation & Conciliation Serv., Memorandum on Aligning Federal 


Mediation and Conciliation’s Arbitration Services with Executive Orders 14251 and 14343 (Apr. 22, 2026), at 2 


(“FMCS’s role in this process is largely ministerial: coordinating the selection of an arbitration panel.”). 
8 See 29 C.F.R. § 1404.10 (“O[ffice of] A[rbitration] will not decide the merits of a claim by either party that a 


dispute is not subject to arbitration.”). 
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the regulation at issue. The IFR is therefore inconsistent with the FSLMRS, ultra vires, and 


arbitrary and capricious. 


 


Finally, FMCS’s protestations to the contrary notwithstanding, there can be no 


meaningful dispute that giving FMCS the power to make arbitrability determinations is precisely 


what the IFR does. For example, by empowering itself to decline requests for a panel of 


arbitrators via the imposition of a “limited threshold inquiry to determine whether issuing a 


panel, making a direct appointment, or providing related arbitration services would be 


inconsistent with applicable law, a court order, or FMCS’s statutory or regulatory authority[,]”9 


FMCS is arrogating to itself the power to (a) conduct a factual and legal inquiry into the nature 


and merits of one party’s challenge to arbitration, and (b) based on that inquiry, foreclose a 


necessary step in the other party’s ability to proceed to arbitration. That is an arbitrability 


determination. Moreover, while FMCS claims that its “action on such a threshold question does 


not adjudicate the parties’ underlying contractual, statutory, or arbitrability dispute,”10 its so-


called threshold inquiry does just that because it allows FMCS, based on its assessment of the 


merits of one party’s objection, to indefinitely block an arbitration matter from proceeding. This, 


again, is a quintessential arbitrability determination, and it is no less so because it may occur at 


the outset rather than at some later point or before another entity.11  


 


 The substance of the IFR and the substance of the “threshold” inquiries it sanctions is that 


FMCS may indefinitely prevent arbitrations by refusing to issue arbitration panels. And while the 


IFR fails to disclose what standard FMCS will apply to its arbitrability inquiries, the very fact 


that there must be some standard applied reinforces that the IFR is an attempt by FMCS to assert 


a level of control over arbitration that Congress not only withheld but affirmatively placed 


elsewhere: with arbitrators themselves.  Consequently, the IFR is contrary to the text, purpose, 


and structure of the FSLMRS. It should be withdrawn.  


 


II. The Interim Final Rule Fails to Establish Good Cause for its Issuance, Fails to 


Give Interested Parties a Meaningful Opportunity to Comment, Lacks Evidentiary 


Support and is Arbitrary and Capricious. 


 


To begin with, FMCS has failed to establish good cause for issuing the IFR without 


notice and comment. The APA’s good cause exception is “narrowly construed and only 


reluctantly countenanced,” excusing “notice and comment in emergency situations, or where 


delay could result in serious harm.” Mack Trucks, Inc. v. EPA, 682 F.3d 87, 93 (D.C. Cir. 2012) 


(internal quotations omitted). It may only be invoked when an agency finds that notice and 


public comment would be “impracticable, unnecessary, or contrary to the public interest.”12 In its 


statement of regulatory compliance, FMCS appears to rely on the public interest exception, 


 
9 91 Fed. Reg. at 55474. 
10 Id.  
11 The practical effect of the IFR also directly undermines FMCS’s claim that “parties remain free to pursue 


available remedies before the FLRA, a court, or another tribunal with jurisdiction. For example, any allegations that 


a party failed to comply with any provision of a CBA, including any arbitration provision, may be presented to the 


[FLRA] as an unfair labor practice [“ULP”] pursuant to 5 U.S.C. [§] 7116.” 91 Fed. Reg. at 55476. This is a 


nonstarter. An aggrieved party cannot even pursue a ULP over a failure to strike in the absence of a panel of 


arbitrators.  
12 5 U.S.C. § 553(b)(B).  
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arguing that “delayed issuance of this clarification . . . would risk continued confusion” regarding 


FMCS’s authority.13 But courts have found that this exception may be invoked only in rare 


circumstances. This is so because when relying on the public interest prong, the test is not 


whether dispensing with notice and comment would be contrary to the public interest, but 


whether providing notice and comment would be contrary to the public interest. As such, “the 


public interest prong of the good cause exception is met only in the rare circumstances when 


ordinary procedures—generally presumed to serve the public interest—would in fact harm that 


interest.” Mack Trucks, 682 F.3d at 95. Taking FMCS at its word for the sake of this particular 


analysis, that the IFR merely clarifies the scope of FMCS’s authority, eliminating confusion and 


uncertainty alone cannot justify skipping notice and comment rulemaking: as the Ninth Circuit 


has explained, “an agency’s desire to eliminate more quickly legal and regulatory uncertainty is 


not by itself good cause.” California v. Azar, 911 F.3d 558, 576 (9th Cir. 2018). Because FMCS 


can address the scope of its authority through the ordinary APA process, it cannot be said that 


notice and comment rulemaking would “defeat the purpose of the proposal” and harm the public 


in this case. Mack Trucks, 682 F.3d at 95. Further undermining any claim by FMCS that notice 


and comment is unnecessary is the fact that FMCS’s prior rulemaking and previous changes to 


its regulations governing the provision of arbitration services were done through ordinary notice 


and comment rulemaking.14 


 


FMCS’s claim the IFR is a mere “clarification” of its authority, however, fails for several 


reasons. To begin with, the IFR is more than a mere clarification. The IFR is a substantive rule. It 


eliminates the FMCS’s longstanding practice of providing arbitration panels upon receiving a 


unilateral request and instead transforms the agency into an arbitration gatekeeper. As shown 


above, in doing so, the IFR asserts a power that Congress did not grant to FMCS. It usurps the 


statutory role of arbitrators in making arbitrability determinations and materially interferes with 


contractual rights of parties to collective bargaining agreements by permitting FMCS to 


effectively block arbitration proceedings.  


 


Furthermore, there is no evidentiary support for FMCS’s assertion that the existing 


language or application of section 1404.9(b) is unclear or that clarification is needed to “prevent 


misinterpretation of current § 1404.9(b).”15 The supposed need for the IFR is entirely speculative 


and unsupported by any evidence. The IFR states that: 


 


FMCS is issuing this interim final rule to clarify its arbitration services regulations 


and prevent misinterpretation of current § 1404.9(b). The current language could 


be read to require FMCS to honor every unilateral request for an arbitration panel 


 
13 91 Fed. Reg. at 55476. 
14 See, e.g., Arbitration Services, 43 Fed. Reg. 53466 (Nov. 16, 1978) (proposing, among other things, to clarify 


then-existing policy at section 1404.2); Arbitration Policy; Roster of Arbitrators; and Procedures for Arbitration 


Services, 62 Fed. Reg. 11797 (Mar. 13, 1997) (proposing in part to end the practice of contract language 


interpretation by the Office of Arbitration Services in regards to furnishing services); Arbitration Services, 73 Fed. 


Reg. 45660 (Aug. 6, 2008) (proposing to revise 29 C.F.R. § 1404.9(b) to state that if the parties’ collective 


bargaining agreement requires that a panel request be jointly submitted, the Office of Arbitration “will not proceed 


with an arbitrator selection if one party communicates to FMCS that it does not concur in the request.”); Arbitration 


Services, 84 Fed. Reg. 614 (Jan. 31, 2019) (proposing to clarify redundant or confusing and/or ambiguous language 


through the regulation).  
15 91 Fed. Reg. at 55475. 
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even when providing a panel, making a direct appointment, or providing related 


arbitration services would be inconsistent with applicable law, a court order, or 


FMCS’s statutory or regulatory authority.16 


 


A similar claim is offered as a purported benefit of the IFR, that it will “improve clarity,” 


“reduce confusion,” and “make clear that FMCS’s existing panel procedures do not require 


FMCS to provide a panel or appointment where doing so would exceed FMCS’s authority or 


conflict with applicable law or court orders.”17 And although FMCS claims to have considered 


retaining the current text of section 1404.9(b), it rejected this alternative “because the phrase 


‘whether joint or unilateral, will be honored’ may be read too broadly and create confusion about 


FMCS’s obligations.”18 


 


But FMCS does not cite any genuine instance of confusion. Nor does it grapple with the 


fact that for decades, it has honored unilateral requests for arbitration panels and previously 


rejected a proposal to change that status quo. In 1979, for example, FMCS’s regulations provided 


that it “will refer a panel of arbitrators to the parties upon request” and that “[i]n the event that 


the request is made by only one party, the Service will submit a panel[.]”19 The same was true in 


1997, where FMCS’s new regulations stated “[i]n the event, however, that the request is made by 


only one party, the OAS will submit a panel of arbitrators.”20 And when FMCS proposed 


replacing this shall-issue regime with one that would require FMCS to examine whether the 


parties’ CBA “requires that the request for a panel of arbitrators be jointly submitted” and to not 


issue panels in such a circumstance if a party objected,21 it rejected that change after giving 


“careful review and consideration” to a comment that opposed the change because it “insert[ed] 


FMCS into the arena of administering and interpreting collective bargaining agreements.”22 


FMCS’s failure to address its longstanding practice renders the new IFR arbitrary and capricious.  


 


Absent evidence of confusion, FMCS relies instead on speculation. If the FMCS had 


encountered such confusion from stakeholders, surely the IFR would reflect even this anecdotal 


evidence. After all, the executive order ostensibly driving this regulatory change,23 EO 14251, 


was issued eighteen months ago. FMCS, moreover, makes no effort to harmonize its reliance on 


EO 14251 with the fact the IFR has universal application. Rather than addressing a legitimate 


need, the IFR is simply an attempt by FMCS to place its policy preference over that of Congress. 


FMCS, for example, makes no effort to explain what, specifically, it is about the regulations as 


written that is ripe for misinterpretation, or how any particular provision could be misinterpreted.  


 


Indeed, under the guise of improving clarity, the IFR only creates greater confusion due 


to its internal contradictions. The IFR’s insistence that FMCS now plays a “limited screening 


role” in determining whether arbitration panels are issued is directly contradicted by its assertion 


 
16 Id. 
17 Id.  
18 Id.  
19 Arbitration Services, 44 Fed. Reg. 13008, 13009 (Mar. 9, 1979). 
20 Arbitration Policy; Roster of Arbitrators, Procedures for Arbitration Services, 62 Fed. Reg. 34170, 34173 (June 


25, 1997). 
21 Arbitration Services, 73 Fed. Reg. 45660, 45661 (Aug. 6, 2008). 
22 Arbitration Services, 75 Fed. Reg. 30704, 30705 (June 2, 2010). 
23 91 Fed. Reg. at 55474. 
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that the agency “does not decide the validity of any collective-bargaining agreement, the merits 


of any grievance, the arbitrability of any dispute, or the parties’ rights or obligations under any 


agreement or law.”24 As discussed in Part I, under the new rule, FMCS is in fact making 


arbitrability determinations. And an inquiry which bases the provision of an arbitration panel on 


the consideration of “the parties’ agreement,” “statutory provision[s],” and “regulation[s]” is in 


fact deciding “the parties’ rights or obligations under any agreement or law,” despite FMCS’s 


claims otherwise.25 Internally contradictory reasoning is a hallmark of arbitrary and capricious 


decision-making. FMCS should instead respect its long-standing position that it does not decide 


the arbitrability of disputes or weigh in on party rights by continuing to issue arbitration panels 


upon unilateral request.    


 


Even assuming arguendo FMCS’s assertion that its long-standing regulations could or 


may create confusion had evidentiary support, FMCS failed to consider at least two other 


important aspects of the problem with its decision to transform its role as an administrative 


provider of arbitration panels.  


 


First, to the extent the IFR relies on EO 14251, FMCS failed to consider that no prior 


invocation of section 7103(b) of the FSLMRS by a president has necessitated a change in FMCS 


regulations. Not even in response to President Carter’s original invocation in 197926 did the 


FMCS feel the need to “clarify” its authority as “administrative and facilitative.”27 Nor was it 


compelled at that time, or any other time, to assign for itself the power to make “threshold” 


determinations of which matters could proceed to arbitration. That the FMCS has done so here is 


not only unjustified, but the scope of the IFR permits the FMCS to reach disputes between 


parties in which EO 14251 may not even be a factor. In those cases, the IFR is poised to interfere 


with parties’ substantive rights without even a tangentially relevant cause.    


 


Second, FMCS refers to the doctrine of sovereign immunity, insisting the IFR is 


necessary because FMCS “cannot facilitate constitutional violations.”28 But this rationale also 


fails for several reasons. First, the FMCS has not explained how providing a panel of arbitrators 


to a union upon request would violate the Constitution. Second, it is not the role of FMCS to 


determine questions of sovereign immunity, as Congress did not delegate such power to FMCS. 


Finally, even assuming for the sake of argument that an agency’s exclusion from FSLMRS 


coverage would implicate sovereign immunity concerns, FMCS has failed to consider whether 


there are other statutory authorities through which arbitration could proceed. 


 


For all of these reasons, the IFR is arbitrary and capricious and should be withdrawn. 


 


 


 


 


 


 
24 Id. 
25 Id. 
26 See Exclusions from the Federal Labor-Management Relations Program, 44 Fed. Reg. 66565 (Nov. 19, 1979). 
27 91 Fed. Reg. at 55473. 
28 Id. at 55474. 
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III. Conclusion 


 


The IFR is contrary to the FSLMRS, was improperly issued without notice and comment, 


and is arbitrary and capricious in violation of the APA. Consequently, the IFR should be 


withdrawn.29 
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/s/ Rushab B. Sanghvi      /s/ Teague P. Paterson 


RUSHAB B. SANGHVI     TEAGUE P. PATERSON 


General Counsel      General Counsel 


 


/s/ Andres M. Grajales      /s/ Matthew Stark Blumin 


ANDRES M. GRAJALES     MATTHEW STARK BLUMIN 


Deputy General Counsel     Deputy General Counsel 


 


/s/ Caroline M. Trabucco     /s/ Fernando R. Colón 


CAROLINE M. TRABUCCO     FERNANDO R. COLÓN 


Assistant General Counsel     Associate General Counsel 


 


American Federation of Government    American Federation of State, 


Employees, AFL-CIO      County, and Municipal Employees,  


        AFL-CIO 


 
29 By submitting these comments, the Unions do not forfeit or waive any arguments, claims, challenges, or rights 


that they may have, now or in the future, with respect to the IFR or the subject matter of the IFR.  











From: Suzanne Summerlin
To: Register
Cc: Anna Davis
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Attached please find the comment of the Federal Workers Alliance and the twenty-three
undersigned labor organizations listed at Appendix A, submitted in response to the interim
final rule, Requests for Arbitration Panels, RIN 3076-AA31, 91 Fed. Reg. 55473 (Aug. 28,
2026). The comment is timely filed.

The undersigned organizations collectively represent over 550,000 federal and postal workers.
Many of the collective bargaining agreements they administer designate FMCS as the sole
source of arbitrators for grievance arbitration. The comment addresses the Rule's effect on
those agreements, the statutory authorities the Rule invokes, and four matters in which FMCS
applied the practice the Rule would codify.

I write separately to note one procedural matter addressed at Section IX.G. The August 28
republication moved submission of comments from regulations.gov to this office. Because
comments no longer reach a government-wide docket where submissions post automatically
as received, I respectfully request written confirmation of receipt, and confirmation that this
comment will be posted to the FMCS public website along with the date of posting.

Please direct any questions regarding this submission to me.

Sincerely,

Suzanne Summerlin
Legal Co-Chair, FWA Lawyers Committee
suzanne@summerlinlabor.com
202-322-6796
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Wyatt Gibler
Vice President, AFGE Local 2280

CAUTION: **This email originated EXTERNALLY - Please think before clicking on any links, opening
attachments or replying.**

mailto:wyattgiblerafge@gmail.com
mailto:register@fmcs.gov



AFGE LOCAL 2280  |  RIN 3076-AA31 


Page 1 


FEDERAL MEDIATION AND CONCILIATION SERVICE 


29 C.F.R. Part 1404  |  RIN 3076-AA31 


COMMENT ON REQUESTS FOR ARBITRATION PANELS 


Wyatt Gibler, Vice President, AFGE Local 2280 


September 23, 2026 


I Requested Action 


I submit this comment on the Federal Mediation and Conciliation Service (FMCS) interim 


final rule, “Requests for Arbitration Panels,” 91 Fed. Reg. 55,473 (Aug. 28, 2026), RIN 3076-


AA31. I serve as Vice President of the American Federation of Government Employees 


(AFGE) Local 2280. Our members work at the Oscar G. Johnson VA Medical Center and 


associated facilities in Michigan and Wisconsin. I ask FMCS to revise the rule after considering 


these comments and to administer it so that an ordinary, properly authorized unilateral request 


for a standard arbitration panel is processed promptly. A party’s disagreement with the 


grievance or its unwillingness to participate must not, by itself, keep the other party from 


selecting a neutral. 


The revised 29 C.F.R. § 1404.9(b)(2) still expressly permits a unilateral request for a 


standard panel unless the regulation, applicable law, or the parties’ agreement requires joint 


authorization. That is important. The danger lies in the interaction between that promise and § 


1404.9(b)(3), which permits a threshold inquiry followed by refusal, abeyance, or other 


administrative action. Sections 1404.10 through 1404.12 extend the threshold framework into 


arbitrability, panel nominations, additional panels, and appointments. If a general objection by 


the responding agency routinely triggers an indefinite hold, the preserved unilateral-request 


language will have little practical effect. The rule should identify a narrow, demonstrable legal 


impediment to providing FMCS’s administrative service and provide a fast, written decision on 


that question. 


The federal-sector statute calls for negotiated grievance procedures that are fair and simple, 


provide expeditious processing, and make unresolved grievances subject to binding arbitration 


that either the union or the agency may invoke. 5 U.S.C. § 7121(b)(1). FMCS need not decide 


whether our grievances succeed, compel the Department of Veterans Affairs (VA) to appear, or 


override an applicable court order. Supplying a panel, when lawful, allows the tribunal chosen 







AFGE LOCAL 2280  |  RIN 3076-AA31 


Page 2 


by the parties to address disputed facts, defenses, contractual questions, and arbitrability. 


Without a neutral, the grievance steps can end with the responding party’s own denial as the 


only operative result. 


I ask FMCS to preserve ordinary unilateral panel service; require the objecting party to 


identify the specific law, binding order, or limitation on FMCS authority that actually governs 


the requested service; promptly hear both parties; give a reasoned written decision; place 


enforceable limits on any hold; and publish data showing how the rule is applied. Those 


protections would respect genuine legal restrictions while giving practical meaning to the 


arbitration process Congress and the parties established. 


II Who Is Affected and What This Comment Establishes 


I represent bargaining-unit employees who serve Veterans in a rural healthcare system. 


Their work includes direct patient care, environmental services, food service, administration, 


and other essential support. Our bargaining unit includes more than 600 employees. That figure 


describes the size of the unit; it does not mean that every member was personally affected by 


every grievance discussed below. I personally track approximately eleven matters that have 


been invoked to arbitration. I do not claim that FMCS has declined to issue a panel in all 


eleven, or that the August 2026 rule caused delays that began before it took effect. The number 


shows the volume of unresolved issues for which access to a workable neutral-selection process 


matters locally. 


Some examples come from Local 2280’s Step 3 grievances. A grievance states the Union’s 


allegations and requested remedies; it is not an adjudicated finding. This public comment 


identifies no individual grievant and does not attach employees’ records. It describes the 


subjects and practical stakes to help FMCS assess the effect of its processing policy. The 


examples are not requests that FMCS award pay, restore leave, overturn discipline, or decide 


whether a particular grievance is arbitrable. Those decisions belong in the appropriate 


adjudicative process. 


Our geographic setting adds a concrete cost to a blocked or delayed case. Employees and 


witnesses work across facilities, shifts, and a wide service area. Changes in assignments, 


retirement, turnover, and the passage of another severe winter can make a grievance harder to 


prove or resolve. A panel request is often the point at which an employee learns whether a 
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dispute that survived every contractual step will receive a hearing. Uncertainty at that point is 


itself consequential: the employee must keep working under the disputed decision while the 


Union, agency, and potential witnesses preserve a record with no firm end date. 


III The Governing Statutes and FMCS’s Actual Role 


Section 7121(a) of title 5 requires a negotiated grievance procedure in covered federal 


collective bargaining agreements and generally makes that procedure the exclusive 


administrative avenue for grievances within its scope, subject to statutory exceptions and 


elections of remedy. Section 7121(b)(1)(C)(iii) requires binding arbitration of an unresolved 


grievance that either the exclusive representative or the agency may invoke. The provision does 


not require the respondent to agree that the grievance has merit before invocation. Under 5 


U.S.C. § 7122, a party may seek review of an arbitral award through statutory exceptions on 


specified grounds, including inconsistency with law, rule, or regulation. Those provisions place 


the neutral hearing and award in a defined system of review. 


FMCS also cites 5 U.S.C. § 572(a) and (c), which address the voluntary use of alternative 


dispute resolution and consent, and its service authority under 29 U.S.C. § 173(f). Those 


authorities deserve careful treatment alongside the specific federal-sector arbitration directive. 


Congress expressly allowed either party to invoke binding arbitration after a grievance is not 


satisfactorily settled. When the parties have negotiated an arbitration procedure under that 


statute, FMCS should explain why a renewed, case-specific expression of consent by the 


responding party would be necessary for the limited act of issuing a standard panel. A reading 


that gives the respondent an automatic veto would make the statute’s unilateral invocation 


language ineffective in precisely the contested cases for which arbitration exists. 


FMCS is right that it cannot ignore an applicable legal bar or a court order. The revised 


regulation also states that a panel-processing decision does not decide the validity of a 


collective bargaining agreement, the merits of a grievance, arbitrability, or the parties’ 


underlying rights. 29 C.F.R. § 1404.9(b)(4). Section 1404.10 likewise says the Office of 


Arbitration does not decide the merits of a claim that a dispute is not subject to arbitration. 


FMCS should make that restraint operational: an objection that turns on whether a grievance is 


timely, whether a contract covers it, whether an exception applies, or whose account of the 


facts is correct normally belongs to a neutral or another tribunal with jurisdiction. It is not, 


without more, a finding that FMCS itself may not send a list of names. 
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Issuing a panel does not compel a party to attend a hearing, pay an award, surrender a 


jurisdictional defense, or accept a position about the continuing force of an agreement. The 


arbitrator and any reviewing authority address those questions through their own procedures. 


Conversely, withholding a panel may have an immediate practical effect even if FMCS 


formally says it has not decided rights: the parties cannot use the normal ranking or selection 


process to obtain that arbitrator. The final rule should account for the effect of its administrative 


choice as well as its formal label. 


IV The Threshold Screen Must Remain Narrow and Reviewable 


The text of § 1404.9(b)(3) permits FMCS to request the agreement, a statutory provision, a 


regulation, an order, or other information before deciding whether providing service would be 


inconsistent with law, an order, or FMCS authority. The phrase “other information” and the 


option to take “another administratively appropriate action” leave broad discretion. The 


regulation provides no specific objection deadline, no default time for deciding an inquiry, no 


maximum time for abeyance, and no stated requirement to give a written explanation to both 


parties. A local union cannot effectively contest or cure an objection if it is not told what 


controlling authority FMCS believes prevents service. 


The screen should start with a threshold question about FMCS’s own act: what specific, 


presently applicable legal provision or binding order would make issuance of the requested 


panel unlawful? It should not start with whether an agency opposes arbitration, asserts an 


unresolved contract defense, or prefers a different forum. The burden of identifying the asserted 


bar should rest initially with the party seeking to block a service the regulation otherwise 


permits. FMCS should invite a short response from the requester, state whether the objection 


concerns an ordinary seven-name panel or a special service requiring joint authorization, and 


reach a written decision confined to the impediment identified. 


FMCS should not treat an unsupported objection as a reason for an indefinite pause. An 


agency may have a serious position concerning an executive order, the duration of a negotiated 


agreement, an injunction, or the scope of chapter 71. The Union may have an equally serious 


response. The existence of litigation or opposing legal arguments does not itself tell FMCS 


which conduct a particular order prohibits. A genuinely applicable prohibition should be 


honored. A contested assertion that a prohibition exists should be checked against the actual 


operative text, parties, scope, and date of the cited authority. When that examination does not 
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establish that issuing a panel is unlawful, FMCS should issue the panel and preserve the 


parties’ defenses for the proper forum. 


These distinctions also matter after FMCS sends a list. Section 1404.12(b) retains a process 


under which one party’s ranked preference is honored if the other does not respond within the 


specified period, but makes the process subject to § 1404.9(b). That nonparticipation safeguard 


prevents one party from stopping selection simply by ignoring the ranking request. If the 


threshold exception can be invoked at any stage through a bare refusal, the safeguard becomes 


unreliable. FMCS should clarify that a party’s failure to rank or participate is not itself evidence 


that an appointment would violate law. 


V Local Example: Environmental Differential Pay 


On January 8, 2024, Local 2280 filed a Step 3 grievance concerning environmental 


differential pay for Environmental Management Service employees. The grievance alleges 


exposure to specified hazardous conditions during assigned work and alleges that qualifying 


work was not paid under the governing pay rules and the negotiated agreement. It refers to 5 


C.F.R. § 532.511 and Appendix A to subpart E of part 532 and to Article 29 of the parties’ 


agreement. The Union requests pay relief and related corrective action. Whether the regulatory 


criteria are met in particular assignments and periods remains a merits question; this comment 


does not assume the answer. 


This matter has progressed to a hearing and post-hearing briefing. It still illustrates the cost 


of time: a grievance initiated more than two years ago awaits final resolution, and the work, 


records, and employees involved do not stand still. The August 2026 rule did not create the 


case’s earlier delay, and I do not present it as proof of a denied FMCS panel in this particular 


matter. Rather, it shows what additional screening and open-ended abeyance can compound in 


other cases. A new delay before even selecting a neutral would be added to the preparation, 


hearing, briefing, and award periods that can follow selection. 


For employees, disputed compensation is money that may have been due when the work 


was done, not merely an abstract number on a future award. For the VA, a prompt ruling can 


confirm the present practice or identify a problem before potential liability grows across further 


pay periods. For both sides, delays increase the difficulty of reconstructing assignments, 


exposures, and payroll records. A neutral decision can provide a stable rule for future work in a 
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hospital environment. Neither the Union’s allegations nor the Agency’s defenses become more 


accurate because the appointment process takes longer. 


The grievance is also a reminder that the merits may be difficult. The asserted differential is 


not automatically payable because a job is demanding or occurs in a medical facility; the 


applicable regulatory criteria must be evaluated against the actual duties and exposures. That is 


exactly the sort of disputed record a neutral can hear. FMCS can facilitate selection without 


endorsing the Union’s claim. Denying a service on the theory that the grievance might 


ultimately fail confuses the panel function with a merits decision the rule says FMCS does not 


make. 


VI Local Example: Weather and Safety Leave 


Local 2280 filed a Step 3 grievance on April 24, 2026, concerning the administration of 


weather and safety leave during the March 16–17, 2026 winter storm. The Union alleges 


inconsistent treatment by duty location and reporting status, changes or confusion in agency 


guidance, and an incomplete response to a related information request. The grievance describes 


severe conditions, including heavy snowfall, strong winds, blocked roads, employees unable to 


travel safely, and the VA’s decision to offer sleeping space and meals to employees who 


remained on site. These are allegations and descriptions in the grievance record, not findings 


made by an arbitrator. 


According to the grievance, some employees at community-based outpatient clinics 


received weather and safety leave in connection with closures, while certain employees 


assigned to the main campus who could not safely travel were required to use personal leave. 


The circumstances of individual employees, including whether they were required to report, 


whether work was available by telework, and how instructions changed, will matter. The Union 


seeks restoration of leave allegedly charged in error, make-whole relief, clarity about the 


governing standard, and requested information. It does not follow from the bargaining unit’s 


size that all of its more than 600 members lost leave. The importance of this grievance lies in 


both the number of potentially affected employees and the rule management and staff will use 


at the next storm. 


When a weather and safety leave dispute remains unsettled, an employee may have to 


choose between hazardous travel and using accrued leave while waiting for an answer that 
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comes after the season has passed. Some may make different choices in the next storm because 


they cannot tell how leave decisions will be applied. Supervisors face the same unresolved 


operational question: which positions must report, which sites will close, how telework affects 


leave, and what facts justify different outcomes. A timely neutral interpretation could address 


contractual issues and an evidentiary record; a panel hold cannot. 


This has a direct public dimension. A hospital must plan safe staffing during severe weather 


and continue serving Veterans. Clear, consistently applied decisions support those aims. 


Arbitration does not set clinical staffing policy for FMCS. It gives the parties a mechanism to 


resolve contested interpretations that affect staffing expectations and employee confidence 


before another emergency. Where a legal rule or contract does not support the Union’s 


allegations, an award can say so; where it does, management can correct the practice. Both 


outcomes are more useful than an indefinite administrative limbo. 


VII Discipline, Work Schedules, and Representation 


Other matters I track concern discipline, mandatory overtime, performance decisions, 


official time, and representation. They arise under different provisions and facts, so no single 


grievance establishes the merits of another. Their common feature is that a management 


decision takes effect while the contractual challenge is pending. A reprimand may remain in a 


file; a suspension may already have been served; a schedule may be imposed; and a 


representative may spend additional time seeking records and preserving evidence. A later 


successful award may provide relief, but delay can leave employee uncertainty and lost time 


that no remedy fully erases. 


Discipline provides a particularly clear example. A disputed action can influence how 


subsequent conduct is evaluated in a progressive-discipline system before a neutral has 


determined whether the initial action should stand. Witness recollection and access to 


supervisors or coworkers may deteriorate. The agency also deserves prompt finality when its 


decision is sound. Letting either party raise objections at the hearing preserves that opportunity. 


Letting the responding party’s opposition prevent any panel from issuing can leave both sides 


under an unresolved cloud without producing a legally authoritative answer. 


Working-time and official-time disputes have their own costs. When overtime practices are 


contested, employees and supervisors need clarity about who may be assigned, what notice and 
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compensation apply, and how future coverage will be managed. When official time or 


representational access is disputed, the delay can impede the Union’s ability to investigate the 


next grievance and meet its deadlines. This effect can spread beyond the individual dispute: a 


representative who cannot obtain information or time to assist employees may struggle to 


protect the very process the parties negotiated. FMCS need not decide any of these issues to 


recognize why access to a neutral-selection mechanism matters. 


The range of subjects is relevant to the rule’s impact assessment. A threshold policy written 


in general terms does not affect only a single contested executive-order case. If broadly applied, 


it can slow ordinary grievances about wages, leave, safety, discipline, and representation. 


FMCS should assess that full set of foreseeable uses when measuring costs and considering 


procedural safeguards. 


VIII The Cost of Delay Falls on Employees, the Agency, and Veterans 


An employee may spend months following a grievance procedure, taking meetings, 


producing records, and waiting through denials before arbitration is invoked. At that stage, an 


unexplained or open-ended hold communicates that following the negotiated steps may never 


yield an independent answer. The costs differ across cases: withheld compensation can affect 


household finances; lost annual leave cannot always be restored in the season when it was 


needed; an unresolved discipline case can affect a career; and a disputed safety practice can 


recur during the next emergency. Those consequences are not identical, but each grows harder 


to address with time. 


The agency incurs costs too. Managers, labor-relations staff, counsel, and witnesses revisit 


the same issue rather than apply an award that clarifies the parties’ obligations. Records must 


be maintained and defenses prepared over a longer period. Potential monetary exposure may 


continue if a recurring practice is later found to violate an agreement or regulation. If 


management’s position is correct, delay also postpones the ruling that could confirm it. An 


administrative rule that can suspend panel issuance should count these real downstream costs, 


even if it imposes no new recurring form or fee. 


For the public, the effect is indirect but serious. Healthcare employees who serve Veterans 


should be able to work under clear rules concerning hazardous duties, emergency weather, 


scheduling, and fair discipline. Disputes do not disappear when the route to a neutral is 
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obstructed. They remain in workplace relationships, staffing decisions, and the time spent 


repeatedly arguing the same interpretation. Prompt adjudication can settle an issue or at least 


define it for lawful review. The public need not take a side in a particular grievance to have an 


interest in a functioning method of resolution. 


The risk is especially acute where the initiating party has no control over whether the 


respondent consents to a fresh panel request. Arbitration exists for disputes in which both 


parties may sincerely and strongly disagree. If a denial followed by withholding consent ends 


the case in practice, the party whose conduct is challenged controls access to review. I am not 


asserting that every agency objection is strategic or in bad faith. The rule must work even when 


one party has a strong incentive to resist a hearing, and it must give good-faith legal objections 


a timely and transparent process. 


IX Executive Orders, Court Orders, and Real Alternatives 


FMCS explains that recent executive orders and related litigation can present difficult 


threshold questions. I agree that a binding order applicable to a request cannot be ignored. The 


answer, however, must be tied to the specific request and the operative legal text. An exclusion 


from chapter 71, a dispute about termination of a negotiated agreement, an injunction 


preserving an agreement, and a stay concerning particular relief are distinct propositions. One 


cannot assume from the mere existence of litigation that every panel request is forbidden or that 


every asserted agreement provision has been definitively enforced. FMCS should state which 


controlling authority applies and why providing an administrative panel would conflict with it. 


The VA litigation illustrates the need for that care. In its May 16, 2026 ruling on a stay 


pending appeal, the First Circuit distinguished reinstatement of the VA agreement as a binding 


agreement from a separate court order requiring compliance with individual grievance and 


arbitration terms. The court partially stayed the latter relief while allowing reinstatement relief 


to remain in effect pending appeal; it did not finally adjudicate every grievance or decide 


whether FMCS must issue a particular panel. AFGE Local 2305 v. Department of Veterans 


Affairs, No. 26-1321 (1st Cir. May 16, 2026). This comment does not ask FMCS to decide that 


litigation, compel arbitration of every grievance, or disregard a stay. FMCS should identify the 


actual scope of any cited order and explain whether it prohibits FMCS’s specific administrative 


act, leaving underlying rights to the court and proper adjudicative forum. 
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FMCS suggests that parties may seek relief at the Federal Labor Relations Authority 


(FLRA), in court, or before another provider. Those possibilities require a case-specific 


analysis. A statutory election of remedies may limit moving a grievance to another 


administrative forum. An unfair-labor-practice claim about refusal to honor a bargaining 


obligation addresses a different wrong from the original dispute over weather leave, pay, or 


discipline. Court proceedings require jurisdiction, time, and resources; litigation over the 


meaning of executive orders and injunctions can itself be prolonged. The availability of FLRA 


processes where chapter 71 coverage is contested is one of the disputed questions, not an 


answer that can be assumed for every employee. 


Another panel provider also may not be a practical substitute under a negotiated selection 


procedure that specifies FMCS or assumes its roster, ranking, fees, and geographic process. A 


different provider may require agreement, revised procedures, or additional expense. FMCS 


need not guarantee that every remedy is convenient. It should avoid treating nominal 


alternatives as evidence that an indefinite panel hold imposes no real burden. In the final rule’s 


explanation, FMCS should identify the factual and legal circumstances under which each 


proposed alternative actually supplies an equivalent path to a neutral. 


FMCS’s April 22, 2026 guidance makes the practical concern concrete. For agencies 


covered by the cited executive orders, it instructed FMCS staff to confirm the agency’s current 


consent before issuing a panel, to place the request on hold if consent was withheld, and not to 


infer consent from a collective bargaining agreement. That document preceded the August 


interim rule and is not itself the regulatory text under comment. It shows, however, how a 


broad consent theory can operate in practice even while a later regulation says unilateral 


standard-panel requests are permitted. FMCS should explain whether, and in what 


circumstances, that guidance remains operative after the rule’s adoption. If a federal agency 


need only state that it does not presently consent, FMCS should address how such a result can 


coexist with the rule’s unilateral-request language and 5 U.S.C. § 7121(b)(1)(C)(iii). 


The guidance also states that a request held for lack of consent retains its original filing date 


and suggests that other providers or forums remain available. Preserving a filing date is useful, 


and parties should not have to resubmit a timely request because FMCS kept it pending. But a 


preserved date does not appoint an arbitrator, prevent witnesses from leaving, determine 


whether leave should be restored, or end the effect of contested discipline. Nor can a local 
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union necessarily compel the agency to agree to a different provider when the source of the 


impasse is the agency’s asserted inability to participate. FMCS’s final explanation should 


respond to those precise costs instead of equating continued intake of requests with continued 


access to resolution. 


X The Rule’s Cost and Reliance Analysis Needs the Local Record 


The preamble says FMCS expects little cost because it changes internal processing rules and 


adds no recurring reporting duty. It acknowledges that parties have relied on prior panel 


practice but says previously submitted requests and panels are not retroactively invalidated. 


Those points answer only part of the question. A prior request can keep its original date on the 


books and still languish without a panel. That date does not restore charged leave, remove a 


disputed reprimand, or resolve which rule will govern the next storm. New requests face the 


same need for a usable procedure. The practical effect depends on how many requests receive a 


threshold inquiry, how long they remain open, and how many are ultimately served, declined, 


or abandoned. 


Collective bargaining parties have built arbitration clauses, timelines, panel selection, and 


expectations around FMCS’s established service. A local union may have no ready way to 


rewrite the procedure unilaterally when FMCS changes its processing practice. Reliance 


therefore includes more than an expectation that a particular request would be honored: it 


includes the cost of negotiating and administering a process in which either party could move 


an unresolved grievance toward a neutral. The final rule should examine this dependence with 


concrete data and address how parties can use the procedure while an authority objection is 


considered. 


The comment period is especially important because the rule took effect immediately. 


FMCS republished it on August 28, 2026 after a technical error and extended comments 


through September 28. It invoked good cause to bypass prior notice and comment and to make 


the change effective on publication. FMCS should now use the comments it requested to test its 


assumptions about delay and alternatives, disclose any available data on holds, and revise the 


final rule as warranted. If it cannot yet measure practical effects, it should provide for prompt 


review of actual implementation instead of assuming a negligible impact from the absence of a 


new form. 
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XI Specific Changes Requested 


First, state expressly that an ordinary seven-name panel request authorized by a statute or 


agreement should proceed when made by either party unless FMCS identifies a specific, 


presently applicable legal prohibition on providing that service. Clarify that lack of 


contemporaneous consent by the responding party is not, standing alone, such a prohibition 


when a federal-sector grievance has been invoked under an applicable negotiated procedure. 


Preserve the different joint-authorization rule for direct appointments, altered panel size, 


special qualifications, and other special services when the regulation or agreement actually 


requires it. 


Second, confine the threshold inquiry to FMCS’s authority to provide the requested 


administrative act. Require an objecting party to cite the statute, regulation, binding order, or 


other source that allegedly prohibits service, explain how it applies to this request, and supply 


the pertinent text. FMCS may request the specific agreement provision or order needed for that 


determination. Ordinary factual, contractual, timeliness, and merits defenses should not be 


decided through this screen. An objection should not automatically suspend a request merely 


because it uses terms such as “jurisdiction,” “consent,” or “arbitrability.” 


Third, establish short default time limits. For example, FMCS could ask for a documented 


objection within five business days of notice and give the requesting party five business days to 


respond; it could resolve the threshold question within ten additional business days absent 


stated good cause. The final rule need not use these exact numbers, but it should specify 


predictable periods and require notice before an extension. Requests should not remain in an 


unspecified “abeyance until further notice” without a date for reconsideration. 


Fourth, require a short written disposition to both parties whenever FMCS declines, 


suspends, or conditions service. The disposition should identify the service requested, the 


specific controlling authority, how that authority applies to issuing a panel or appointment, the 


status of the original request date, and what event or submission would permit FMCS to 


reconsider. Protect sensitive employee information while allowing the parties to understand and 


respond to the reason for delay. A conclusory statement that an agency has not consented is not 


enough to test the legality of FMCS’s own service. 


Fifth, provide a defined reconsideration route and periodic review of every hold. A 


requester should be able to submit a later order, clarification, agreement, or change in law 
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without starting from scratch or paying an unnecessary new fee. FMCS should notify both 


parties when a cited injunction or other asserted impediment changes and should review 


pending holds on a stated schedule. Preserve the original receipt date and the request’s position 


to the extent consistent with law and the normal panel process. 


Sixth, clarify the appointment provisions so that the one-party ranking process in § 


1404.12(b) continues to operate when the other party simply declines to rank arbitrators. Joint 


authorization should not be silently imported into standard unilateral panels through the 


screening provisions. If FMCS concludes that a particular appointment, as distinct from panel 


issuance, would itself violate a controlling order, it should identify that distinct obstacle in 


writing and explain why lesser administrative steps cannot proceed. 


Seventh, publish deidentified implementation data. FMCS should report how many federal-


sector panel requests were joint or unilateral; how many received threshold inquiries; the 


asserted category of legal impediment; median and maximum time in inquiry or abeyance; the 


number served, declined, withdrawn, or still pending; and the time from receipt to panel or 


appointment. Aggregate reporting can protect the identities of employees and the parties’ 


litigation positions while allowing the public to test the rule’s claimed limited scope and low 


cost. 


Eighth, consider the narrower alternative of issuing a standard panel with an explicit 


reservation that the service expresses no view on consent, contract validity, arbitrability, or the 


merits whenever no specific legal bar to the administrative act is established. FMCS already 


disclaims deciding those questions in § 1404.9(b)(4). This approach allows a party to preserve 


all defenses while keeping the negotiated process moving. If FMCS rejects it, the final rule 


should explain why that disclaimer and the available adjudicative defenses do not adequately 


address the identified legal concern. 


XII A Workable Standard for the Final Rule 


The final rule could say, in substance: When a party requests a standard panel under an 


applicable agreement or statute, the Office of Arbitration will process a joint or unilateral 


request unless it determines, after notice to both parties and a limited inquiry, that providing the 


specific service would violate identified applicable law, a binding court order, or a limitation on 


FMCS’s statutory or regulatory authority. An objection by the other party, without such a 
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determination, does not prevent panel issuance. Any decline or abeyance will be explained in 


writing, will state how and when it may be reviewed, and will not adjudicate grievance merits, 


contractual defenses, or arbitrability. 


That proposed standard is intended as a safeguard, not an instruction to disregard a real 


prohibition. It distinguishes a standard seven-name list from a direct appointment that requires 


joint authorization; a court’s actual command from a party’s prediction about litigation; and 


FMCS’s limited administrative function from the arbitrator’s authority to resolve a grievance. It 


supplies an answer within a defined time even where FMCS must deny service. The parties can 


then determine what further legal step is available, rather than wait indefinitely without 


knowing the ground for FMCS’s action. 


The principle should govern pending as well as future requests to the extent lawful. FMCS 


says the rule does not retroactively invalidate earlier requests. It should also specify how it will 


review requests held under its April 22, 2026 federal-sector arbitration guidance or under the 


interim rule, particularly when later orders or clarifications change the legal basis on which a 


hold was placed. A date preserved in an intake system is meaningful only if the party can learn 


what is needed to move the request forward. 


XIII Conclusion 


After a grievance is denied and arbitration is invoked, employees and managers need a 


neutral forum that can give an answer. Our pay grievance shows how long resolution can take 


even after a hearing; our weather grievance shows why an answer matters before the next 


emergency. Discipline and representation disputes continue to affect people while they wait. 


An administrative hold before neutral selection has real consequences. 


FMCS should respect genuine legal restraints through a narrow, prompt, transparent inquiry 


while keeping ordinary unilateral access to standard panels usable. A respondent’s denial 


should not become its last word because neutral selection has stalled. Please address these local 


effects and the requested procedural protections in the final rule. 


Respectfully submitted, 


Wyatt Gibler 


Vice President, AFGE Local 2280 


September 23, 2026 
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Authorities and Record Materials 


1. Requests for Arbitration Panels, 91 Fed. Reg. 55,473–77 (Aug. 28, 2026), RIN 3076-


AA31, particularly the preamble’s discussion of impact and reliance and revised 29 C.F.R. 


§§ 1404.9–1404.12. https://www.federalregister.gov/documents/2026/08/28/2026-


17652/requests-for-arbitration-panels 


2. FMCS General Counsel, “Aligning Federal Mediation and Conciliation’s Arbitration 


Services with Executive Orders 14251 and 14343” memorandum (Apr. 22, 2026), 


reproduced in litigation materials concerning FMCS’s treatment of agency consent and 


requests held in abeyance. The memorandum is discussed solely as relevant administrative 


context; the interim final rule is the subject of this comment. 


3. American Federation of Government Employees Local 2305 v. United States Department 


of Veterans Affairs, No. 26-1321, slip op. at 27–32 (1st Cir. May 16, 2026) (ruling on 


motions for a stay pending appeal; distinguishing reinstatement of the agreement from 


specific enforcement of grievance and arbitration procedures). 


https://law.justia.com/cases/federal/appellate-courts/ca1/26-1321/26-1321-2026-05-16.html 







From: david.wisniewski@ifpte777.org
To: Register
Cc: Agan Smalley
Subject: [EXTERNAL] Requests for Arbitration Panel, RIN 3076-AA31
Date: Sunday, September 20, 2026 7:54:48 PM

IFPTE Local 777 strongly opposes giving FMCS additional authority to refuse or delay providing
arbitration panels based on a threshold inquiry.

This is another unnecessary roadblock being placed between American workers and the process
they negotiated to resolve workplace disputes.

For years the rule was simple. When the parties had an arbitration process and requested a
panel, FMCS provided the panel. FMCS did not decide whether the grievance was arbitrable. That
question could be put before the arbitrator.

That system makes sense.

The new rule does the opposite. FMCS says it is not deciding the underlying contractual or
arbitrability dispute, but it now gives itself authority to conduct a threshold inquiry and potentially
refuse the panel or hold the request in abeyance.

You cannot have it both ways.

If FMCS is not deciding arbitrability, then let the parties get to the arbitrator.

Federal employees do not get arbitration because somebody in Washington did them a favor.
Arbitration is part of negotiated grievance procedures established under federal labor law and
collective bargaining agreements.

When management and the union cannot resolve a grievance, arbitration is supposed to provide a
final way to resolve the dispute.

Now we are adding another gatekeeper before the parties can even get there.

Who exactly does that make government more efficient for?

If an agency does not want a grievance heard, it now has another opportunity to raise a legal
objection before an arbitrator is even selected. FMCS can request information. The parties
respond. Attorneys and labor relations specialists get involved. The matter sits while FMCS
decides what it is going to do.

If FMCS refuses the panel, the dispute does not magically disappear.

The parties fight somewhere else.

That may mean the FLRA. It may mean Federal court. It may mean additional legal filings and
additional government employees spending additional hours arguing about how to get to the
process that should have been available in the first place.

The taxpayers pay for every minute of it.

Agency attorneys are paid by the taxpayer. Labor relations specialists are paid by the taxpayer.

mailto:david.wisniewski@ifpte777.org
mailto:register@fmcs.gov
mailto:agan.smalley@ifpte777.org


Managers preparing documents and responses are paid by the taxpayer. Government employees
appearing as witnesses are paid by the taxpayer.

Adding another dispute before we can resolve the actual dispute is not government efficiency.

It is government bureaucracy creating more government bureaucracy.

There is also a much bigger issue here.

Collective bargaining agreements mean something. The grievance and arbitration procedures
inside those agreements mean something. American workers negotiated those agreements in
good faith with their employers.

The federal government should not be looking for new ways to make those agreements harder to
enforce.

More than half a million veterans currently work as federal civilian employees. Many continued
serving this country after taking off the uniform. They are part of the same federal workforce
whose collective bargaining and workplace protections continue to be narrowed.

We constantly hear elected officials and government leaders tell us how much this country values
its veterans.

Then value them when they become federal employees.

Value their right to representation. Value the agreements negotiated on their behalf. Value their
right to have workplace disputes heard by a neutral arbitrator.

This is bigger than one regulation.

Federal employees have watched grievance rights, appeal rights, arbitration rights and other
workplace protections come under repeated attack. Each change is presented as efficiency,
accountability or reform.

At some point we need to call it what it is.

These changes make it harder for American workers to challenge their government employer.

If an actual court order or clear law prohibits FMCS from providing a panel, FMCS obviously must
follow the law. Nobody is asking FMCS to violate a court order.

But merely raising a legal or arbitrability objection should never become a tool for delaying
arbitration.

The arbitrator should decide arbitrability.

FMCS should provide the panel.

Let the negotiated process work.

Government does not become more efficient by creating another layer of government between a
worker and the resolution of a grievance.



IFPTE Local 777 urges FMCS to withdraw this expansion of its threshold review authority or, at
minimum, limit it to situations involving a clear and controlling legal prohibition or court order.
Disputed questions about arbitrability, collective bargaining agreements or the rights of the parties
belong before the arbitrator, not at the FMCS front door.

CAUTION: **This email originated EXTERNALLY - Please think before clicking on any links, opening
attachments or replying.**



From: Allie Giles
To: Register
Cc: Paras Shah; Yvette Piacsek; Teresa Ellis; Anna Davis
Subject: [EXTERNAL] Requests for Arbitration Panel, RIN 3076–AA31
Date: Thursday, September 10, 2026 11:09:27 AM
Attachments: image.png

Comments re Interim Rule on Arbitrators.pdf

Attached please find comments by the National Treasury Employees Union, the National
Federation of Federal Employees, and the International Federation of Professional and
Technical Engineers opposing FMCS's interim rule regarding arbitration panels. 

Allie Giles 
Associate General Counsel,
Office of General Counsel
National Treasury Employees Union
800 K Street, N.W., Suite 1000
Washington, D.C. 20001
(202) 572-5509
Pronouns: She/her

CAUTION: **This email originated EXTERNALLY - Please think before clicking on any links, opening
attachments or replying.**
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