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THE ROLE OF THE NATIONAL CONCILIATION AND MEDIATION BOARD (NCMB) IN DISPUTE PREVENTION AND SETTLEMENT

Background

Time was when the Philippines experienced an unprecedented rise in the number of strikes and industrial disputes.  Statistics showed that the incidence of strikes reached as high as 581 in 1986.  Industrial relations in the early 80’s were turbulent.  That was then, but things are very much different today.

A decade ago, industrial relations were characterized by hostility and apprehension between managements and unions. Managements viewed unions with much hostility, automatically labeling them as trouble makers who pushed unreasonable demands for wage increases and other benefits, undermined competitiveness, and generally endangered company profitability.

Workers on the other hand, face the prospect of severe economic and social difficulties as structural adjustments were introduced by managements to enable companies to compete in the open economy.  Domestic industries found themselves hard-pressed to ward-off foreign competition. And as an immediate measure to keep themselves afloat, implemented downsizing and other cut-backs in workers’ rights and benefits.

The challenge that industrial relations face  today is for employers and unions to consider the best approach to manage the adverse effect of change so that unnecessary conflicts and tensions in the relationship are minimized and do not end up into full-blown labor disputes.

Generally defined, industrial relations refer to the collective relations between employers and workers and their organizations, and the relationship of these organizations with the government. The term involves various methods of dealing with the relationship which may consist of negotiations and consultations, and other forms of participation in decision-making processes at various levels within the company and the industry.

More Effective Dispute Settlement

Perhaps, the most powerful boost to industrial relations in the Philippines came after the promulgation of the 1987 Constitution. The Constitution set the tone for the conduct of labor-management relations in the country when it provided under paragraph 3, Section 3, Article XIII that “the State shall promote the principle of shared responsibility between workers and employers and the preferential use of voluntary modes of settling disputes, including conciliation, and shall enforce their mutual compliance  therewith to foster industrial peace.”

Taking into careful consideration Filipino cultural values and usual mode of conduct when confronted with disunities and disagreements, the 1987 Constitution  deliberately stipulated that  conciliation should be a method used in settling labor disputes, as it was also the closest to the traditional way Filipinos resolved their conflict.

It is in this light that the conciliation-mediation arm of the Department of Labor and Employment (DOLE) was strengthened, and also in 1987, through Executive Order No. 126, as amended by Executive Order No. 251, the National Conciliation and Mediation Board (NCMB) was created as an attached agency of the DOLE.  

The Board was tasked to undertake the conciliation-mediation function formerly with the Bureau of Labor Relations aside from promoting other modes of labor dispute settlement such as grievance handling, voluntary arbitration and labor-management cooperation.  The NCMB also introduced the concept of preventive mediation service in 1988, wherein labor-management conflicts were settled without the pressure of a threat of strike/lockout.  This provided both labor and management a venue to discuss their differences even before the dispute reaches a level wherein the union will be forced to launch a full-blown strike, and the management resorts to a lockout.

Since 1988, NCMB has actively undertaken preventive mediation measures to nip potentially explosive issues between labor and management in the bud. Efforts of this kind have resulted in a more or less peaceful and harmonious disposition of preventive mediation cases.

In the Philippines, the core of the industrial relations system is the enterprise-based collective bargaining.  It is the system where the employer and the union, as the certified bargaining agent of the workers in the enterprise, negotiate and conclude bilateral agreement generally on wages and benefits, working conditions, hours of work, union recognition and security, and management prerogatives.

At the same time, collective bargaining as practiced in the Philippines is a dispute settlement and prevention system. However, collective negotiations between the parties do not automatically result in the successful signing of a collective bargaining agreement (CBA).  In some cases, negotiations end up in an impasse or deadlock that needs the assistance of a third party, in the form of conciliation-mediation services from the NCMB.  

The Board maintains 15 regional branches nationwide, each headed by an Executive Director II.  The Board is spearheaded by an Executive Director IV assisted by two Deputy Executive Directors.  Of the 250 plantilla positions, 54 were at the Central Office and 196 were in the regional branches.  A total of 35 positions were available for conciliator-mediators, 60 for the technical positions, and 135 management support services group. 

Causes of Dispute

Under the conciliation-mediation service, two options are available to the unions and managements when a deadlock occurs and settlement between the parties has become remote.  Either or both parties can request for preventive mediation assistance, or the union can file a notice of strike, and the management, a notice of lockout.

Upon receipt of the preventive mediation case or the notice of strike/lockout, the Board immediately proceeds with the conciliation-mediation process to facilitate settlement of the deadlocked issues.  State policy allows 30 calendar days as cooling-off period, during which time the NCMB to settle the deadlock without any strike or lockout.  Over the 30-day cooling off the NCMB works assiduously at getting both parties to unite their positions. During this period, the union also has to comply with the majority strike/lockout vote, as well as the mandatory 7-day reporting of the results of the strike/lockout vote balloting. If all fails, and the NCMB is unable to unite the positions of both parties, the union can declare a strike and management, a lockout.  In practice, lockouts rarely happen.

Conciliation-mediation is also available to unions and managements in the settlement of cases involving unfair labor practices (ULP) acts which constitute anti-union discriminatory acts like dismissal of union officers, coercion and harassment of union members, contracting out of regular services performed by union members, retrenchment, refusal to bargain, gross violation of CBA economic provisions, etc.   State policy allows a 15-day cooling off period for ULPs, except in cases involving union busting.

The NCMB handles an average of   733 cases of ULP a year,  and while issues on bargaining deadlock are at 199 cases. All these cases have the potential of maturing into full-blown strikes and lockouts.  Cases wherein notices of strikes have actually been filed pose the most immediate and biggest potential to erupt into full-blown strikes.  On a yearly basis since 1988, an average of 112 cases out of the 1,458 notices of strike materialized into full-blown strikes. But the good news is, the number of strikes have actually been declining since 1988.  

Settlement of Labor Disputes

Conciliation-mediation

The efficiency and effectiveness of conciliation-mediation rests on a number of factors.  And these factors, having come to play, become more evident and easily recognizable in the number of cases that have been resolved and resulted in settlements, and other modes of disposition, short of staging actual strikes.  Settlements are critical for both requests for preventive mediation cases and notices of strike/lockout.  Statistics show that from 1988 to 2000, conciliation-mediation registered an average of 73% settlement rate for notices of strikes and 80% for preventive mediation cases.

In the Philippines, the words “conciliation” and “mediation” have been recognized and combined, i.e., conciliation-mediation in dealing with the different labor-management conflicts.  Conciliation implies a more passive, facilitative approach where the conciliator-mediator merely aids the conflicting parties reach an agreement on their own proposed solutions.  

On the other hand, mediation suggests a more active technique where the process of conciliation-mediation is pushed more actively so that the parties can lay out the terms of a possible agreement.  In effect, conciliator-mediators could either be passive, active or a combination of the two in assisting conflicting parties arrive at an amicable settlement.  

At the helm of labor-dispute settlement are the conciliator-mediators of the NCMB.  It is of prime importance that they inspire trust and confidence in the representatives of both labor and management to help them find mutually acceptable solutions to their problems.  The conciliators-mediators should possess a high level of analytical and probing skills that will enable them to engage the parties objectively and intelligently in a joint problem-solving strategy in settling their disputes.  

Considering the extent of damage and the high costs of full-blown strikes, the NCMB is aware of how crucial its role is in helping transform the parties’ relationship from adversarial to cooperative.  With this mission in mind, the NCMB continually seeks to improve its services by continuously allowing growth among its corps of conciliators which include, among others, appropriate reorientation and training toward a “win-win” approach to negotiations or “interest-based bargaining.”

In 1995, some NCMB conciliator-mediators were recipients of the AIM-sponsored training under the DOLE-GATT Adjustment Measures.  Its objective was  to improve existing levels of expertise in conciliation and mediation by transferring conciliation and mediation skills in a more systematic fashion, particularly by using case studies based on actual experiences of the conciliator-mediators.  

Another technique which proved useful for the conciliator-mediators in the dispute settlement system was the use of the team approach.  This strategy was made to effect speedy resolution of disputes particularly on cases involving big companies whose issues have become too complicated to handle.  Linkages with labor and management are also done on a continuing basis through interaction with players in the labor relations field as well as in advocacy undertakings to promote the Board’s programs. 

Though I have been NCMB Executive Director for a mere five months, my experiences already give me reason to state  that there is indeed an increasing acceptance of the dispute settlement less of the legal mandate.  Such was the case at Union Ajinomoto, Inc.  The strike stemmed from a deadlock in the collective bargaining negotiations.  Against this the union filed a notice of strike.  Management countered by filing a notice of lockout.  

Settlement seemed elusive because of the inflexible position of the parties, but it did not deter the NCMB from continuing its efforts to push both parties into coming to terms and forging an amicable settlement.  Because of the NCMB’s continued conciliation and mediation efforts, the dispute was settled and both parties ended up the signing  a memorandum of agreement detailing the various benefits the workers will receive.  

Another such positive case are  the marathon conciliation meetings the NCMB led to settle the labor dispute on the implementation of the redundancy/separation program at Negros Navigation Company, Inc.. The NCMB’s efforts  culminated in the execution of an agreement between union and management; and it also brought to an end proceedings of an earlier case where both parties sought reconsideration of the decision of the Secretary of Labor.  

Voluntary Arbitration


Republic Act No. 6715, enacted in 1989 provides for the mandatory use of the grievance machinery as a prerequisite step to voluntary arbitration of disputes arising from CBA interpretation.  The grievance machinery is also said to be necessary in settling those disputes arising from the interpretation and implementation of company policies.  

In the Philippines, voluntary arbitration proceedings are generally not litigious and not governed by technical rules but must at all times comply with the requirements of due process. 

Various activities were undertaken such as the conduct of national tripartite workshops,  area-wide and plant-level seminars and skills training to equip labor and management with the knowledge and skills in utilizing the grievance machinery and voluntary arbitration in resolving grievances.  

Likewise, massive information and awareness-building activities such as production of brochures, primers and instructional materials and disseminating the same to labor and management and other advocates of the program were undertaken.  Voluntary arbitrators were accredited nationwide to provide services to labor and management in resolving their disputes.  


Thus, unresolved grievances which used to become the content of most strike notices are now being processed through voluntary arbitration as the terminal step in the parties’ grievance machineries.  From a zero voluntary arbitration case in 1987, cases submitted by parties to voluntary arbitration  already exceeded the 2,000 figure.  As of April 2001, total voluntary arbitration cases since 1988 number 2,820 cases.  



Policy and program interventions initiated by the government to push further the sustained acceptability of voluntary arbitration include the provision of government subsidy up to a maximum of P15,000 per case to help the parties defray the cost of the proceedings including the fees of accredited voluntary arbitrator. 

There are now 939 accredited voluntary arbitrators from both labor and management.  Free Legal Aid and Voluntary Arbitration Services (FLAVAS) was also set up in 1992 with the support of the Employers Confederation of the Philippines (ECOP),  Federation of Free Workers (FFW), Trade Union Congress of the Philippines (TUCP) and the Philippine Association on Voluntary Arbitration, Inc.  (PAVA) who were unanimous in extending the benefits  of voluntary arbitration program to non-unionized workers and establishments.  As of April this year, total FLAVAS cases number 2,585 with 1,364 settled cases benefiting 4,888 workers.  Monetary benefits resulting from cases settled amount to P31,222,796.13. 

Labor-Management Cooperation


The labor-management cooperation (LMC) program is the proactive approach of  labor dispute settlement at the shop floor.  Based on Department Order No. 21, series of 1988, LMC refers to any of the variety of ways by which labor and management can work jointly to identify and solve problems and address concerns of mutual interest to them.  

Under Rule XII of  the Revised Labor Code, the LMC enables  the workers to participate in  policy and decision making processes on   issues that affect workers’ rights, benefits and welfare, except those  covered by collective bargaining agreements or are traditional areas of bargaining.


In accordance with its constitutional mandate to promote voluntary modes of dispute resolutions, the NCMB has gained grounds in promoting the LMC Program since 1988, with the following current accomplishments:

As of CY 2000,  125 LMCs meetings were facilitated.  Some 533 LMC orientation seminars were conducted benefiting 2,664 from labor and 1,239 from management while there were 462 skills trainings conducted benefiting 2,272 from labor and 939 from management.

As of  April  2001, with fifteen  (15) LMCs facilitated, the current total of existing LMCs is 734.  There were also one hundred eleven  (111) orientation seminars  and eight (8) skills trainings conducted. 

In giving recognition to LMCs as an exemplary practice in labor relations at the shop floor, the NCMB has initiated recognition of  outstanding LMCs with one of  the tripartite councils it has created which is the Hotel and Restaurant Tripartite Consultative Body, Inc. (HRTCB).  Then it  launched a  Search for  Outstanding LMCs nationwide in 1998.  One of  the chosen outstanding LMC was the Asian Transmission Corporation – Philippines.  Currently, ATC is  one of the nominees for 2001 Search for Outstanding LMCs.  The  Asian Transmission Corporation’s experience was chosen because of  the progress it achieved in reducing the length of time spent on  CBA  negotiations  from  months of  negotiations.  It has done so for the seven (7) past CBAs.  

Through its Tapatan II - a form of  Labor Management Council (LMC) in their  establishment,  the 8th CBA negotiation period  was reduced to seventeen (17) hours.  A  case study on  the experience of ATC was  prepared for  this  occasion.   

The  HRTCB is the first  Industry Tripartite Council (ITC)  whose creation was initiated by the Department of Labor and Employment to ensure industrial peace within the industry.   The other  industry tripartite councils  being  strengthened at this point are the   Garments Industry Tripartite Consultative Board (GTITCB),  Banking Industry Tripartite Council (BITC) and the  Automotive Industry Tripartite Council (AITC).

Furthermore, the DOLE through the NCMB has encouraged the creation of the Philippine League of Labor Management Cooperation Practitioners, Inc, (PHILAMCOP) to strengthen the network of its LMC Practitioners nationwide.  The PHILAMCOP has nineteen (19) regional associations that closely link with the NCMB.  
With the LMCs at the shopfloor and the ITCs at the industry level, NCMB seeks to further strengthen the network among its clientele to continue to advocate these proactive approaches to labor dispute prevention.  In this manner, the NCMB would like to achieve a labor relations environment that graduates from “fire-fighting” strategies to proactive and preventive dispute settlement mechanism in the future in dealing with issues related with globalization.
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