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APEC Human Resources and Development Working Group:

Training For Prevention And Resolution Of Labor And Employment Conflicts
SURVEY OF ECONOMY INSTITUTIONS

ECONOMY: AUSTRALIA

Introductory comments   
In Australia, the federal (Commonwealth) and all State jurisdictions except for Victoria have statutorily independent tribunals that deal with industrial relations matters.  The federal tribunal dates back to 1905 and since 1988 has been known as the Australian Industrial Relations Commission (AIRC).   The principal statute under which it operates is the Workplace Relations Act 1996 (WR Act).

The federal parliament’s power to make laws is in accordance with the heads of power provided in the Australian Constitution.  Traditionally, the Commonwealth’s power to regulate matters pertaining to industrial relations has been principally based on in section 51 (xxxv) of the Australian Constitution.  This empowers federal parliament to make laws with respect to “conciliation and arbitration for the prevention and settlement of industrial disputes extending beyond the limits of any one State”.  This section of the Constitution does not permit the national government to legislate to directly control wages and conditions.  It does, however, provide for the establishment of an institution such as the AIRC to prevent and settle industrial disputes at the federal level.

The main functions of the AIRC may be summarized as follows:

· Prescribing “awards” to prevent and settle industrial disputes.  Awards are legally binding documents which generally set out a safety net of fair minimum wages and conditions of employment to apply across an industry or occupation

· in establishing and maintaining award safety net provisions the AIRC adopts the practice of hearing and deciding national cases or “test cases” on Wage Fixing Principles and other key award minimum standards;

· to ensure that awards are focused on providing minima, and to provide scope for bargaining, the WR Act has restricted the scope of awards to twenty allowable matters.

· Facilitating and certifying agreements between employers and employees or organisations of employees about wages and conditions of employment. Agreements are required to meet certain criteria before they can be certified (or ratified) by the AIRC. For example, the AIRC must be satisfied that employees have had the agreement explained to them, that the majority of employees to whom the agreement will apply have genuinely endorsed the agreement, and that the agreement meets a “no disadvantage” test by reference to the relevant award;

· Conciliating employee claims for relief in relation to termination of employment and, if necessary, arbitrating whether a termination is harsh, unjust or unreasonable (unfair dismissal cases);

· Facilitating equal remuneration for work of equal value;

· Hearing and determining matters involving the registration and coverage of unions and employer organisations. 

Provisions within the WR Act enable the AIRC to prevent and settle industrial disputes as far as possible by conciliation and as a last resort and within specified limits, by arbitration

· The conciliation powers of the AIRC include the power to direct parties to confer, to set negotiation timetables, to require disclosure of relevant information and to direct parties to attend a compulsory private conference;

· The AIRC cannot generally arbitrate above the minimum safety net. However, there are strictly limited exceptions to this, including in relation to circumstances where a bargaining period is terminated because industrial action threatens serious harm to the community or the economy.

While the term “industrial dispute” normally suggest strikes, lockouts and work bans, the High Court of Australia, in interpreting s.51 (xxxv), has decided that the term does not necessarily require overt or actual industrial conflict to be occurring.  All that is necessary for a dispute to exist is that one party (usually a union) serves a list of claims on the other (usually an employer); that the claims make reasonably intelligible and specific demands, and that those demands are rejected in whole or in part.  The AIRC may have jurisdiction in a matter whether there is actual industrial conflict or merely a “paper dispute” created by the making and rejection of claims.  All disputes have to be “real or genuine” but the “genuineness” requirement is not onerous.

In practice, the bulk of the AIRC’s day to day work has to do with facilitating the making of agreements, and making awards in settlement of disputes in which no strike or lock out is ever contemplated.

The above general comments indicate the broad institutional context in which Australia’s response to the following questions in the APEC Survey of Economic Institutions should be gauged.  

1. Is the mediation service in your member economy independent of the other institutions of the government? (i.e., is it separate from the Ministry of Labor or Ministry of Commerce?)

As indicated in the introductory comments, industrial tribunals operate at both the federal and State levels in Australia.  The federal industrial tribunal is the Australian Industrial Relations Commission.  The AIRC enjoys statutory independence in performing its functions, but its focus is on conciliation and arbitration, rather than mediation as administered in the United States by the Federal Mediation and Conciliation Service.  Some mediation may occur within the conciliation function.

2. If it is not an independent institution, how is it related to the rest of the government?

N/A

3. When was this institution established and why?
The AIRC and its institutional predecessors date back to 1905 when the Commonwealth Court of Conciliation and Arbitration was established. Creating this body implemented the constitutional power given to the Commonwealth to create machinery to prevent and settle industrial disputes extending beyond the limits of any one state.  The aim was to prevent a reoccurrence of the crippling inter-state industrial disputes that had wracked the Australian colonies in the 1890s—the decade prior to federation.   

In 1956, as a result of a High Court decision, the conciliation and arbitration functions of the Court were split from its judicial functions and transferred to the Australian Conciliation and Arbitration Commission (later the Australian Industrial Relations Commission).   

4. Please attach a mission statement for this institution and/or website address.

Web Site Address:
www.airc.gov.au
5. Does the institution adjudicate legal decisions and/or enforce the labor law, or does it only conciliate/mediate the disputes that need to be settled?  

The AIRC does not adjudicate legal issues or make judicial decisions.  This activity was separated from the Commission’s functions in 1956 following the Boilermaker’s Case in the High Court, which held that one body could not exercise both arbitral and judicial powers.  As a result, dispute settling and the adjudication of legal matters in the employment sphere became the provinces of two separate institutions.  Today these different sets of powers are entrusted to the Australian Industrial Relations Commission and the Federal Court of Australia respectively.  
As the awards determined by the AIRC and agreements ratified by the AIRC are legally binding documents, any employer not seen to be complying with the provisions of an award or agreement is in breach of the law and can be taken to court to recoup any entitlements owing to their employees and/or may be fined. 
6. Are there any interesting techniques or skills that your institution uses that you feel are unique? 

There is a fair degree of flexibility in the way that members of the Commission can conduct proceedings, and a range of skills and techniques that are applied. The WR Act states at section 102 (1): ‘Where an industrial dispute is referred for conciliation, a member of the Commission shall do everything that appears to the member to be right and proper to assist the parties to agree on terms for the prevention or settlement of the industrial dispute.’ 

The AIRC is also required to undertake proceedings with minimum legal formality. The Commission is obliged to ‘act according to equity, good conscience and the substantial merits of the case, without regard to technicalities and legal forms’ (s 110(2)(c)). The Act further declares that the Commission ‘is not bound to act in a formal manner and is not bound by any rules of evidence, but may inform itself on any matter in such manner as it considers just’ (s110 (2) (b)).  In determining all matters coming before it the AIRC is free to use its discretion subject to the provisions of the Workplace Relations Act.  (s.110 (2) (a)).     

As indicated in the introductory comments, the AIRC’s role is not confined to the prevention and settlement of strikes, lockouts or other overt industrial conflict.  The awards that it determines, often in relation to the preventing and settling a notional “dispute”, provide a safety net of minimum wages and conditions of employment for workers covered by the federal jurisdiction.  Within the limits provided by the WR Act’s restriction of the AIRC’s award making powers to certain specified “allowable” matters, the award system net provides a foundation of minimum standards which can be adjusted nationally through safety net wages cases and other test cases conducted by the AIRC.      

7. Does the institution focus on prevention of labor and employment conflicts?  If so, please explain how.
Yes.  Under Part VI of the WR Act, one of the functions of the Commission is ‘Dispute Prevention’.   Section 89(a) of the Act states that the Commission has a general function:

"… to prevent and settle industrial disputes:

(i) so far as possible, by conciliation; and

(ii) as a last resort and within the limits specified in this Act, by arbitration"

The High Court has held that the Commission may be empowered to intervene in an industrial relationship “before the threshold of actual dispute is reached or, if actual dispute has broken out, by resolving it by conciliation or arbitration before it assumes an inter-state character”.   

Section 4(1) of the WR Act 1996 defines the term “industrial dispute” to include “a situation that, if preventative action is not taken, may give rise to” a “threatened, impending or probable interstate dispute”.  It is not clear how far the notion of prevention can be taken in the Commission, however, given that in order to satisfy s51 (xxxv) of the Constitution any system adopted must still involve conciliation and arbitration, and arbitration generally requires identified parties and reasonably specific demands. 

8. In what ways, if any, are Interest-Based Negotiations infused into your institution’s dispute resolution or conflict prevention work?

The WR Act makes agreements between employers and employees at the workplace level the prime method of regulating workplace relations.  Consistent with this object, the WR Act provides protection against certain civil liabilities in the case of industrial action undertaken by employees or lock outs initiated by employers provided that ion either instance they are negotiating a new single business workplace agreement.    Protected industrial action must take place during a notified bargaining period and must be preceded by a genuine attempt to bargain.    

The Act legally protects interest-based negotiations where the above criteria are met.  In contrast, industrial action other than for genuine bargaining for a new single workplace agreement (e.g. rights based-disputes over the interpretation of an existing agreement) is unlawful.   Dispute settling procedures in the AIRC’s awards and in the agreements it certifies are intended to provide a mechanism for preventing and settling right-based disputes.

The AIRC facilitates interest-based agreement making in a number of ways:

· by, in the course of conciliation, making recommendations and/or issuing directions to promote the efficient conduct of interest-based negotiations and by making recommendations by consent to assist the parties in reaching an agreement.

· by not exercising, during a bargaining period, AIRC arbitral powers in relation to a matter that is at issue in interest-based negotiations; and

· by generally not arbitrating about the contents of interest-based agreements except where, provided certain strict statutory requirements are met, the AIRC has terminated a bargaining period.

9. How is the institution made aware of labor disputes or the possibility of a dispute?

As soon as an organisation or an employer becomes aware of the existence of an alleged industrial dispute affecting the organisation or its members or affecting the employer, the organisation or employer is required to notify the AIRC (section 99 WR Act).

10. What percent of labor disputes are settled without a strike?  Please provide the approximate number of labor disputes that the institution handles annually, and the number settled.
In the year 2000-2001 the Commission received 2 598 dispute notifications (under s. 99 of WR Act).  As indicated in the introductory comments, many of these ‘disputes’ would have been notional and would not have involved any strike activity or other industrial action.   Accurate statistical information on the number of labor disputes settled without a strike is not available.  

11. What percent of employment disputes or other rights-based cases are settled without going to litigation?  Please provide the approximate number of employment disputes that the institution handles and the number settled.  

The AIRC’s approach is to resolve disputes between parties via conciliation and arbitration. The majority of disputes are resolved in this way, although accurate figures are not available. 

Information on the Commission’s workload, the types of matters it handles, and the matters settled is available from its Annual Reports which can be accessed from its website (www.airc.gov.au). However, this data does not separate rights from interest-based matters.

12. How many cases, or what percent of the workload, consists of collective bargaining?  
In 2000-2001, 10 081 applications were made to the AIRC in relation to agreements (including applications for certification, extension, variation, termination and determination of a ‘designated award’ for the purposes of applying the no disadvantage test). For the year ending 30 June 2001, the AIRC certified 7 316 agreements.  The AIRC also has an important role in facilitating the making of collective agreements, but accurate figures about the number of cases are not available. Further information on the Commission’s workload is available from its Annual Reports which can be accessed from its website (www.airc.gov.au).

13. How many cases, or what percent of the workload, consists of individual disputes? 

The Australian Industrial Relations Commission does not generally deal with industrial disputes between individuals.  Limitations on the AIRC arising from the ‘conciliation and arbitration’ power of the Australian Constitution mean that the cases coming before it generally involve disputes between an employer or a registered organisation of employers on the one hand and a registered organisation of employees on the other. 

However, individual disputes may concern the AIRC where reference to the Commission is part of a disputes procedure process, or where in relation to termination of employment matters (such as claims of ‘unfair dismissal’). The Commission’s jurisdiction with respect to termination of employment relies on section 51 (xx) of the Australian Constitution (the ‘corporations power’) rather than the conciliation and arbitration power.

Accurate figures are not available in relation to grievance matters. However, the Commission’s Annual Report includes statistical information on termination of employment matters. During the year 2000-2001, 8 109 applications were lodged with the AIRC for relief with respect to termination of employment, and 7 809 such matters were finalized (mostly prior to or at the conciliation stage). More detailed information in relation to these matters can be found in the Commission’s Annual Reports which can be accessed from its website (www.airc.gov.au).

14. How many mediators/conciliators does this institution have on staff? 

Mediation and conciliation functions may be performed by all member of the AIRC, which currently comprises a President, two vice presidents, 19 senior deputy presidents and 27 commissioners. There are also an additional 28 members of the Commission who are dual appointees whereby they hold their primary appointment to State tribunals but are invested with power to exercise Federal powers (14 deputy presidents and 14 commissioners). 

15. Where and how do you recruit the mediators/conciliators with this institution?

Appointment of Commission members is by the Governor-General.  Section 10 of the WR Act sets out the qualifications for appointment as President, Deputy President and Commissioner of the AIRC. 

For appointment as President the person must have been a Judge of a court created by Parliament or of a court of a State or Territory. Alternatively the person may be appointed if they have been enrolled as a legal practitioner of the High Court or Supreme Court of a State or Territory for at least 5 years. The appointing Governor-General must also form the opinion that the person is, because of skills and experience in the field of industrial relations a suitable person to be appointed as President. 

For the appointment of a person as Deputy President the person may be appointed if they have been a judge of a court created by Parliament, or a judge of a court of a State or Territory or enrolled as a legal practitioner of the High Court or the Supreme Court for at least 5 years. Additionally the person has had experience at a high level in industry or commerce or in the service of a peak council or association representing the interests of employers or employees or government. Alternatively the person has at least 5 years previously obtained a degree of a university in the field of law, economics or industrial relations or some other field of study considered by the Governor-General to have substantive relevance to the duties of a Vice President, a Senior Deputy President or a Deputy President. 

For the appointment of Commissioner the Governor-General may only appoint a person who has in the opinion of the Governor-General appropriate skills and experience in the field of industrial relations. 

16. What kind of training do those mediators/conciliators receive both before and after they are hired?  Please describe any position requirements and/or training programs, which the institution has for its staff.

Statutory provisions covering education qualifications required for appointment to the AIRC are set out in s.10 of the WR Act as summarized in the immediately preceding item.

Section 39 of the WR Act provides that at least once in a year there shall be a conference of members of the AIRC to discuss means for ensuring speed in the settlement of industrial disputes.  This provides a formal venue for the professional development of AIRC members.  The 2001 Statutory Conference of members dealt with a range of topics including a review of recent federal court decisions, decision writing, conciliating and arbitrating with time constraints and North American case management and reporting.

AIRC members are involved in a range of educational and professional development courses on an ongoing basis.  Over 2000-2001 a number were enrolled in or completed undergraduate, higher studies or short courses mainly in the fields of law, industrial relations or mediation.

17. How is the public made aware of the services the institution provides?

The public is made aware of the services through the official web site (www.airc.gov.au).. 

18. Please send/attach any relevant document or provide sources where we may find more information about the institution in your economy designated to prevent and resolve labor and employment conflicts.  

Authoritative information about the composition, statutory powers and activities of the Australian Industrial Relations Commission is accessible through its homepage (www.airc.gov.au).
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