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Course Overview

The Mediation Training Course is designed to acquaint participants with fundamental skills of mediation. The course provides a broad-based approach to mediating disputes.  The training begins with what mediation is and how it is used in resolving conflicts.  It then introduces basic mediation skills and provides opportunities to learn and apply these skills.  It is a generalized program and is not topic specific (e.g., EEO, enforcement, labor, grants).

Mediation is as much an art as it is a science; consequently there are a number of ways to teach it.  Although some fundamental skills can be taught, the process of mastering mediation can only take place with live parties in real conflict.  Because of the dynamic qualities of mediation, it quickly becomes apparent that the process is responsive to the specific situation and adaptable to the needs of the people involved.

	Key Considerations of Mediator Training

Key considerations of mediator training include:

· Much of mediation is common sense.  The training will help you recognize what mediation practices that you are currently using, discover inherent abilities, and use mediation in all aspects of your life.


· Learn the skills and approaches in successfully mediating disputes.  In addition to your natural mediation skills, each module of the training introduces a separate skill while building on its predecessor to help you develop a range of abilities.


· There is no prescribed or ‘right way’ to conduct a mediation.  Mediators are like carpenters in that they use the same essential tools and skills, but apply them in unique ways as fits the individual’s talents and the situation.


· This is simply one type of Alternative Dispute Resolution or ADR.  The purpose of the training is to equip you with the tools of mediation.  Mastering mediation means developing your personal approach.

· This training will not make you a mediator.  The processes and skills can be taught, but the ability to use these tools requires practice and experience.


· Mediators are neutral, not neutered.  Mediators have biases like everyone else.  However, mediators need to recognize their own biases.  They must work to minimize the effect of their biases or remove themselves from the case.
	Notes



	Roles of the Mediator

· A mediator is an advocate of the process.


· A mediator demonstrates empathy for the parties.


· A mediator remains neutral on the issues and positions.


· A mediator poses positives and negatives for outcomes and clarifications of issues.
	


	Conceptual Goals of Mediation

· Mediation is a “process of assisted negotiations.”  Mediation is a way to facilitate dialogue, and the principal role of the mediator is to facilitate the process of negotiation.


· Mediation process involves mutual obligations.  In essence, entering into the mediation process obligates the parties to provide a fair and neutral problem-solving environment in which issues can be addressed.  The mediator must provide a conscious and sincere effort in assisting the parties in an impartial manner to settle issues.  The parties are obligated both to the process and to make a good faith effort in settling the issues.  Reminding the parties of these obligations can be an effective tool when situations become difficult and contentious.


· Conflict management vs. Resolution.  There is a difference between conflict management and resolution.  Managing conflict means constructing a settlement in which people can live, but does not address the fundamental cause of the conflict.  Resolution refers to a process whereby the root cause of the conflict is addressed in such a way that it will not surface again.

Usually, the choice of conflict management vs. resolution is one which rests with the parties.  Mediation can be a tool that works in either approach; however, rather than try and force a particular approach on the parties, the mediator should try and recognize the type of situation and take the process only as far as the parties are comfortable in going.
	



	Overview of Alternative Dispute Resolution (ADR)
ADR has its roots in the labor movement of the early 1900s.  The ADR field has evolved since then and experienced wide-spread use in the private sector during the 1980s, and was adopted by the federal government in 1996 with the passing of the Administrative Dispute Resolution Act.

This act establishes a statutory framework for ADR use by federal agencies.  The act requires that each agency develop an ADR policy --  considering carefully whether ADR can be used in its administrative program -- and to appoint a dispute resolution specialist -- a senior agency official -- to oversee the development of the agency ADR’s policy and its implementation.  The act gives agencies broad discretion as to when and how to use ADR methods, while offering guidelines on situations in which ADR may not be appropriate.  The ADR Act protects the confidentiality of ADR proceedings involving the federal government and authorizes the government to use arbitration.


	Notes




	ADR comprises a variety of processes that provide optional approaches to the traditional methods of third party neutrals.  As a mediator, it is your responsibility to determine the most appropriate techniques for the situation.  In this course, we will be concentrating on a technique known as interest-based mediation.  But, we will also introduce other techniques which may be appropriate in certain instances.


	

	Facilitated Procedures for Dispute Resolutions
Dispute resolution involves a variety of techniques that can be placed on a continuum from least invasive for the parties to the most invasive. For the least invasive, the parties are able to contain the most control of the situation.  By contrast, the most invasive allow disputants the least control.

The least invasive is avoidance.  This philosophy is to ignore the problem in hopes that it will go away.  The problem with this approach is that if you ignore the problem it may erupt into extreme attempts of resolution like a walk-out or even violence.

The most invasive is adjudication.  This approach turns control of the final decision over to a third party like an arbitrator, judge, or jury.  

Between avoidance and adjudication are other processes that offer ways to resolve the dispute.  Aspects of the range of facilitated procedures (going from least to most invasive) are:

· Facilitation is the management of processes that allow for discussion and the free exchange of ideas.  Simply stated, facilitation is managing interchanges between parties so that all parties hear and understand each other.
	Notes




	· Negotiation is the process of conferring, discussing, or bargaining in order to reach agreement on a contract or another subject of common concern to the parties.

· Early Neutral Evaluation is like mediation, but the neutral is a subject matter expert who advises the parties about how he/she thinks the case would be decided if it went to court.  Once the evaluator provides his/her opinion, the parties continue to negotiate with or without the evaluator.


· Mediation is the classic form of dispute resolution.  In mediation, the parties retain the power of decision-making.  Parties fashion their own agreement with the assistance of a third party, who is trained to help them resolve the dispute themselves.  The third party remains neutral about the outcome.


· Mini Trials combine negotiation with the processes of adjudication.  In a mini-trial, lawyers present their case in an abbreviated fashion to decision-makers for each side and to a neutral.  The parties then negotiate with the assistance of the neutral.  The neutral’s function is to assist the parties in resolving their dispute.


· Arbitration is analogous to a trial, but the rules of evidence are relaxed and the proceedings are less formal and much shorter.  The arbitrator makes a decision, which can be binding or nonbinding, depending on the prior agreement of the parties.

In addition to these procedures, there are three techniques which are sometimes used:

· Fact-finding:  A process that can be used in combination with any of the others facilitated processes and generally involves an expert who investigates the situation and offers an opinion with the technical aspects of the matter.


· Partnering:  A cooperative process for preventing disputes.  Parties meet to talk about conducting a project successfully.  The process includes an effort to foresee possible disputes that might arise and to agree on methods to resolve any disputes.


Mediation is the most widely recognized type of alternative resolution procedure.  Mediation:

· gives the parties more control over decisions than adjudication.


· processes are less formal than adjudication -- making them less costly and time consuming.
	



	With mediated settlements:

· Parties are generally more satisfied.


· There are generally more creative solutions.


· Parties generally feel better toward one another.


· Parties retain more control over the resolution.


· Interests of the parties are better served.
	Notes



	Appropriate Use of Mediation

As important as knowing how to mediate is, it is equally important to know when is it is appropriate to use mediation.  Some guidelines are: 
	


	· Relationships are strained but must continue.


· Miscommunication is apparent and a skilled neutral would facilitate clear communications.


· The presence of a third party neutral would change the dynamics.


· The parties show a willingness to settle or reevaluate their positions.


· Parties are interested in retaining control of the outcome.


· There is time to reach a mediated settlement.
	


	Understanding Negotiations
Role of the Mediator in Negotiations

The role of the mediator is to assist people in negotiating when their own attempts have failed.  To be effective, the mediator must understand the process of negotiation and be able to use the tools of successful negotiation

What is Negotiation?

Negotiation has three basic definitions:

1. A basic means of getting what you want from others.


2. A back and forth communication designed to reach agreement between parties who have common and dissimilar interests.


3. A process in which parties attempt to resolve their differences.
	Notes




	Negotiation and the Art of Persuasion

Individuals often use persuasive techniques as part of negotiations.  Three prominent techniques are:

1. Factual/Statistical Persuasion:  This technique uses facts and/or statistics to convince someone of your point of view.


2. Emotional Persuasion:  This techniques uses emotions, such as fear, affection, trust, sympathy, and guilt.


3. Rational Persuasion: This technique uses the power of logic to outline a case for the party’s proposed outcome. 
	



	Three Interrelated Elements of Negotiations

In negotiations, three elements affect the dynamics of the process.  They are:

1. Relative Bargaining Leverage:  This is the party or parties’ relative willingness to incur the consequences of not reaching an agreement.  Relative bargaining leverage relates to the power that each party has or perceives that they have.  For instance, if a party believes that they have a good chance of winning in court, they are less likely to agree to negotiate.  The mediator should be aware of their perceptions, as well as the possible realities the parties might not see.


2. Timing:  Timing refers to the stages of information sharing, problem-solving, and decision-making.  


3. Information:  Any and all relevant information about the personalities of all participants or about the issues.  Withheld information can sabotage negotiations, and managing exchange of information is an essential skill for the mediator.
	Notes



	These elements will affect the type of negotiations that are used by the party.  For instance, the stronger the bargaining leverage that one party has, the more likely that they will use this leverage to get their way.  If the bargaining leverage is nearly equal among parties, the more likely the parties are willing to compromise.

When one party has substantial leverage, the traditional negotiation model is often employed.  This model is based on the power to coerce.  Another model based on discovering and acting on mutual interests can be also be used in this situation (if the stronger party agrees) and in situations where bargaining leverage is more equal.  This is called Interest-Based Negotiation.
	


	Traditional Negotiation Model

The traditional negotiation model is based on getting as much as you can from the other party.  Its steps usually involve:
	Notes



	1. Issues:  The parties bring topics to the negotiation table that they want resolved in a particular way.


2. Positions:  Each party stakes out how they want the issue resolved.


3. Arguments:  Each party makes a case for their position.


4. Power and Compromise:  Based on their perception of the ability to get what they want, each party tries to coerce the other in accepting their position.  For the weaker party, it becomes a question of compromise or ‘damage control.’  In other words, the weaker party attempts to give in only on the points that they absolutely have to.


5. Outcome is uneven:  In terms of a strong party against a weaker party, the stronger usually feels successful and the weaker feels defeated.  In terms of nearly equal power, both parties may feel that the agreement is a compromise that does not resolve the issue.

Interest-Based Model

The interest-based model attempts to minimize the use of power in negotiation and base the negotiation on identifying mutually beneficial solutions.  The model is based on interests instead of positions

Positions versus Interests

People in a dispute often get caught in a cycle of declaring positions and making arguments.  The parties engage in negotiation without real consideration as to what is the driving or motivating force underneath those positions or demand.


	



	Any solutions that are found are based on power and compromise.  The outcome may leave one side feeling that they won while the other thinks they lost.  Over time, “losers” may become resentful or discontented, and sometime agreements unravel.  

Mediation typically attempts to move the parties from this adversarial approach to an interest-based framework, where the needs and interests of each side are incorporated into settling the dispute.  Often, the role of the mediator becomes, in part, that of helping the parties determine what is important to them and why.  Those items which are important are called interests.

The shift from positions to interests is designed to delve deeper into the reasons that the dispute is occurring.  

· Understanding a position is understanding what a party feels/believes/wants.


· Understanding an interest is determining why something is important.
	


	Definition of Terms

Using an interest-based approach to negotiations requires a unique approach.  The following  terms describe the tools of the interest-based approach:

· Issue:  The subject under discussion.


· Position: A position is one party's viewpoint. Stated up front, it expresses what one party wishes.

· Interest:  An interest is a concern or need behind an issue. It expresses why constituents care -- the reason for raising the issue.  When all of the interests of both parties are brought together, they provide the full scope and dimension of the issue to be resolved.
	


	Interest can be further divided:


· Mutual Interests:  Concerns held in common by all parties.


· Separate Interests:  Concerns which are unique to parties.
	


	· Options:  Characteristics of a solution that would be acceptable.


· Standards:  The criteria by which you will judge the options.  Examples are:


· Is this option feasible?  Can it be done?


· Does this option satisfy my interest?


· Does it hurt anyone?


· Does it benefit all parties?


· Is it acceptable to all parties?
	


	Assumptions of Interest-Based Negotiations

The use of this type of mediation is based on the following assumptions:
	


	· Effective communication enhances relationships.

· Parties receive benefits from the negotiations.

· Each party should help the other benefit from the negotiation.

· Open discussion expands mutual interests and options.

· Standards can replace power in negotiating an outcome.

· Anger is defused when people understand the each other’s motivations.
	

	Principles of Interest-Based Negotiations

The basic principles of Interest-Based Negotiations are:


	


	· Focus on issues, not personalities.

· Focus on interests, not positions.

· Create options to satisfy both mutual and separate interests.

· Evaluate options according to standards, not power.
	


	Activity:  Identifying Appropriate Parties and Issues

In the following disputes, identify the possible issues and possible parties.

· A dispute involving children fighting over a bicycle.

· A dispute over the adequacy of heat in an apartment.

· A dispute over the cost of repairs charged to you at your car dealer when the car has over 40,000 miles.

· A dispute over whether or not one of the cases in your agency is appropriate for mediation.

Record your responses on the following worksheets.
	Notes



	
	

	
	

	
	

	
	

	
	

	
	

	
	


A dispute involving children fighting over a bicycle.
	Issues

	Parties

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


A dispute over the adequacy of heat in an apartment.
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A dispute over the cost of repairs charged to you at your car dealer when the car has over 40,000 miles.

	Issues
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A dispute over whether or not one of the cases in your agency is appropriate for mediation.
	Issues

	Parties

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


	Steps in Interest-Based Negotiations

The basic steps in interest-based negotiations.

1.
Identify the problem.

Gather information on the problem including issues, symptoms, persons involved.


Make a concise statement of the problem.

2.
Discuss all interests behind the problem.


Identify interests and flipchart responses around the problem.


Post and review the flipchart lists of interests around the issues.


Discuss and clarify each interest.  Convert position statements to interests appearing on both lists.


Identify mutual interests.


Recognize the legitimacy of the interests and the full scope of the mutual, as well as separate interests.

Restate the problem if appropriate.


	Notes




	3.
Generate solutions/options to solve the problem.


Use brainstorming to develop as many options as you can to meet the expressed interests and flipchart every idea.


Create options that satisfy one or more interests other than your own.


Remember that options are not commitments.


Clarify and prepare the options for evaluation by eliminating duplicates, combining pieces of options to form complete options.

4.
Select standards to evaluate options.


Think about the characteristics of a solution that would be acceptable. These characteristics suggest standards to compare and evaluate the options you’ve generated. Record each suggestion on the flipchart.


When the list of proposed standards is complete, clarify each standard, noting any changes on the flipchart.  Reach consensus on standards by asking questions like:

· Is it workable?

· Is it fair?

· Is it affordable?

· Is it practical?

· Is it acceptable to all parties?


Make sure there is a common understanding of each standard. Delete any duplicates.


Come to consensus on a group of standards appropriate for evaluating the options.


	


	5.
Evaluate options using standards.


Evaluation may lead to amending options, combining them, or thinking of new ones as the evaluation proceeds.


	


	6.  Develop the solution and capture it in writing.


Reach consensus on the solution, draft the solution, or appoint a group to draft it.  Check for consensus on the written solution.
	


	Techniques in Interest-Based Negotiations

In executing interest-based negotiations, there are certain techniques or tools which are used:
	


	· Brainstorming:  Brainstorming is a free flow of ideas used to create options.

· Consensus-building:  Consensus-building is a process to create unilateral support for the solution.

· Problem-solving:  Problem-solving is a process of resolving an issue.

· Idea charting:  Idea charting is a form of brainstorming.
These techniques will be covered later in the training.
	



	 Optional Activity:  He Said; She Said

This activity is designed to contrast the traditional and interest-based models of negotiations.  Here are two statements:  

· He Said

"She is a lazy, unmotivated, uppity woman with no sense of teamwork, no loyalty to the agency and spends most her time gossiping on the phone with her friends.  She should be fired!"

· She said

"He is an uncouth, ignorant, chauvinistic sexist jerk who can't manage his way out of a bathroom.  He should be fired.  And his family sent to..."

It is your job as a mediator to determine the positions and interests of each party and suggest a negotiation that identifies options and standards.

The activity demonstrates:

· How to separate issues from positions.

· How to move away from arguments to the creation of options.

· How to minimize power plays by creating standards based on mutual interests.

· How to craft outcomes that are mutual beneficial.

Directions

1. Using the charts on the following pages, outline the issues, positions, interests, options, standards, and outcomes.

2. First, go through the traditional model.

3. Once, you have finished the traditional model, chart the interest-based negotiations.


	


He Said Using the Traditional Model
Issues

	Her Position
	His Position

	
	


She Said Using the Traditional Model
Issues

	Her Position
	His Position

	
	


Outcomes Using Traditional Model

He Said Using the Interest-Based Model
	Individual Interests
	Options
	Standards
	Outcomes

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


She Said Using the Interest-Based Model
	Individual Interests
	Options
	Standards
	Outcomes

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


Mutual Interests

	Interests
	Options
	Standards
	Outcomes

	
	
	
	

	
	
	
	

	
	
	
	


	Mediator’s Role in Interest-Based Negotiation

The interest-based process is easy to comprehend in theory, but may be challenging to apply in practice.  The mediator must be the guardian of the processes by:
	Notes




	· Assisting the parties in identifying their interests by critically  examining their positions.


· Asking parties to explain what is important to them in a particular demand.


· Asking for more specific information about a demand that will help them analyze what and why is important.


· Helping the participants to determine what they gain by choosing this option.

Once the mediator has a sense of the interests behind the positions, the mediator can help the parties develop alternative ways to achieve the interest.  This can be done in joint or separate sessions, depending on the dynamics of the situation.

The mediator can help the parties use the concept of standards to narrow the field of options.  This can be done directly or indirectly with the parties, depending on the relationships or climate of the dispute.

Finally, the mediator can bring closure to the procedures and check for consensus among parties. 

BATNA and WATNA

As a facilitator in negotiations, a mediator can serve as an agent of reality by simply helping the parties think about what will happen if they do not settle.  To this end, it can be helpful to discuss with them their best alternative to a negotiated agreement (BATNA) and worst alternative (WATNA).


	



	Mediation: Definition, Roles, and Demonstration
Definition of Mediation

Mediation has two definitions:

1. An intervention by a third party neutral that is designed to facilitate the process of negotiation.


2. A process in which an impartial third party assists disputants in finding a mutually acceptable solution to their dispute.  It is both voluntary and confidential.

	Notes




	· Process.  In general, mediation proceeds through a series of phases designed to establish trust, explore issues and interests, and seek creative solutions.  

However, there is no rigid formula to apply to each and every case.  Mediation is more an art more than a science.


· Impartial.  The mediator does not have a stake in the outcome.  


However, each of us has values and biases that are a part of who we are.  A mediator should be aware of those in the context of the mediation, and put them aside as necessary.


· Assist.  The mediator’s role is to help the disputants.

Not to make judgments or decide who is right or wrong.


· Mutual acceptability.  The goal of mediation is to find a solution that is amenable to both sides.

However, the parties themselves decide what will satisfy their needs and expectations.


· Solution.  Agreements made by the parties are as legally binding as any other contract.  Experience shows that these agreements are implemented more often than decisions imposed by a court or an arbitrator, because the parties were involved in the process and solution. 


· Voluntary.  Mediation depends upon both parties willingly participating in good faith.  If no agreement is reached in mediation they have every legal recourse still available to them.


· Confidentiality.  Discussions during mediation are not ‘for the record.’ This protection allows parties to be more open in discussing issues and considering options.  The agreement itself may be made public, depending on the nature of the dispute.
	


	Goals of Mediation

The following are the basic goals of mediation:

· Vent feelings and reduce hostility.


· Clear-up misunderstandings.


· Facilitate clear communications between parties.


· Determine underlying interests and concerns.


· Find areas of agreement/mutual interests.


· Incorporate these areas into solutions which the parties devise themselves.
	


	
	

	Activity:  Brainstorming Ways to Accomplish Mediation Goals

While the outcome is largely dependent on the parties, the mediator has a large role in seeing that the goals of mediation are met.  Looking at the list of mediation goals, let’s determine what actions a mediator can take to accomplish these goals.


	Notes




	Developing the Trust of Parties

One of the most important activities is the creation of trust.  By the time most parties reach mediation, trust has been lost or destroyed.  To bring people into mediation and help them work together successfully to resolve issues, the mediator must quickly and consistently generate and maintain the trust of the parties.

Trust begins with the mediator as a person.  If the parties trust the mediator, they are likely to develop trust in the process.  Over time, this trust can transfer to trust that the agreement which is reached during the process is fair and will be carried out.

Here are some do’s and don’ts for creating trust.

Creating Trust:

· Listening

· Keeping confidences

· Being empathetic

· Suspending your own judgments

· Projecting an attitude of acceptance despite any differences in values and backgrounds

Destroying Trust:

· Breaching a confidence

· Acting superior

· Not listening or acting inattentive

· Judging the parties, telling them why they are wrong

· Acting uncaring (e.g., being detached, impatient, or critical when they express emotion)
	



	Optional Activity:  A Mediator Is/Is Not

There are certain knowledge, skills, and abilities that a mediator must possess to successfully practice ADR.

Consider those traits that a mediator should have and those elements of a mediator’s personality, behavior, and attitudes that are detrimental to the mediation process.


	


	Traits of a Mediator

Among the traits that are necessary to successfully conduct ADR is competence.  If you know what you are doing and convey competence, the parties are more likely to trust you.  Other traits include:


	


	Knowledge

· Complete information on all sides of the dispute.

· Complete understanding of the ADR process.

Skills

· Good communications skills.

· Conflict management/resolution skills.

Attitudes

· Empathy

· Impartiality

· Confidence

· Patience

It is important to remember that you also mediate by setting an example.  Every situation throughout the process is an opportunity to model the fundamental principles of interest-based negotiations.
	


	Steps in the Mediation Process
	

	Phase I:  Setting the Stage

· Background information about the parties and the nature of the dispute.

· Scheduling the meeting.

· Making sure the parties have the authority to settle.

· Arranging the physical space.

· Discuss process with your partner if co-mediating.
	


	Phase II:  Introductions

· Welcome and Protocols

1. How would the parties like to be addressed.

2. Define mediation and the mediator’s role.

3. Assure parties about confidentiality.

4. Representatives (if appropriate).

5. Use of joint and separate sessions.

6. Parties or the mediator may call a caucus if needed.

7. Discuss breaks, restrooms, smoking, coffee, etc.

8. Courtesy and mutual obligation.

9. Note taking.

10. Review and sign agreement to mediate.

11. Ask for questions and provide clarifications as necessary.
	


	· Opening Statements

· Ask each party “What brought you here and what would you like to see happen as an outcome of our meeting?”


· Venting

· A brief time in which to get feelings that have blocked communication out in the opens.  (The mediator carefully facilitates this time.)

· Review with the parties the issues, their needs, and the proposed outcome.

· Break

Phase III:  Separate Sessions

· Identify the problem

· Explore concerns, options, view of ‘reality’.


· Problem-Solving

· Identify options and consider consequences (including BATNA and WATNA).

Phase IV:  Subsequent Separate Sessions

· Bargaining and Negotiations

· Further exploration of options.

· Conduct reality tests.

· Establish principles and/or standards for acceptable solutions.

Phase V:  Closure and Agreement Writing

· Conclude meeting with a joint session at which all discuss the terms of the settlement.

· Mediator and parties should prepare a Written Agreement, including any relevant implementation decisions.
	


	Mediation Demonstration

The phases detailed above are one example of the different ways to mediate, and over time you will develop your own approach.

Now, observe a mediation session to get a sense of what a mediation conference.  Keep in mind the steps that we discussed while you are observing the conference.  

We will review these steps again following the demonstration.
	



What did the mediator do to build trust?
How did the mediators foster communications between the parties?
Were the underlying interests identified and addressed?  If so, how?

What did the mediators do that surprised you?

	Mediator’s Activity Level

The mediator’s activity level is different during the phases.  It is useful to remember this as a way to monitor your own behavior to make sure it is appropriate for the particular objectives you are trying to accomplish.


	Notes




	· The mediator begins at a high level of activity to impart information, introduce the process, etc.

· Then activity drops markedly so the mediator can focus on listening and learning about the case from the parties.

· Finally, in the options and closure stages, the activity level again increases.  The mediator conveys information (shuttle diplomacy), creates hypotheticals (options for settlement), and acts as an agent of reality if necessary.
	


	How Mediators Really Do It

There are basic steps that a mediator can use to facilitate dispute resolution.  They are:

1. Gather information.

2. Demonstrate empathy.

3. Persuade.

4. Invent supposals and possible compromises.

5. Reduce tension.


	


	Let’s take a closer look at these steps.

First, gather information.

· Have the parties explain the issues in dispute.

· Ask questions to get more details or to double-check:
In joint sessions:  where parties help ensure accuracy.
In caucus:  where a mediator may gain sensitive information.

In gathering information, it is imperative that the mediator does not antagonize people early on.
	


	Second, demonstrate empathy.

· Be willing to listen, even to material that is not relevant.

· Indicate an understanding of each party’s point of view.

· Indicate your empathy as part of information gathering.

In demonstrating empathy, do not let any party gain the impression that you are demonstrating support for a particular position.


	

	Third, persuade the parties to listen to each other and look for common interests.

· Start at low intensity and build throughout the mediation.

· Demonstrate understanding of the dispute to improve your standing with the parties.

· Carefully consider which issue to approach first.

· Start with a small issue to reach an easy agreement.

· Be cautious in identifying issues on which you feel either party may have strong positions.

· Emphasize the need for action.

· Be willing to create confrontation between parties.

· End with a key ‘major’ item.

It is important to realize that  parties often need pressure from the mediator to be able to settle for less than what they formerly said they “had to have” on that issue.  However, one of the skills a mediator must develop is to apply pressure in such a way as to preserve your neutrality and detachment from any particular position.
	


	Fourth, invent supposals and possible compromises.

· Deal with items on which the parties recognize you to be expert in.

· Tie into concepts previously mentioned by the parties.

· Develop a series of interrelated proposals, if possible.

· Build gradually from one point to another so that the parties will understand logic behind the proposals.

· Do not guarantee the agreement of either party unless that party has committed to you.

· Never say ‘never.’
	


	Fifth, reduce tension.

· Be ready to do something to relieve the pressure, as needed.

· Tell a joke or story, if appropriate.

· Threaten to tell a joke.

· Discuss a topic of mutual interest or change topics.

· Do not act in an unprofessional manner while doing this.


	



	Tools of Mediation
Activity:  Definition of Communication

Communication skills are the most important skills for a mediator to develop.  A good mediator is always looking for ways to improve his or her ability to hear, to understand, and to speak persuasively and convincingly.

Directions

1. Take five minutes to come up with as many meanings of communications as we think of.

2. Don’t worry about evaluating your meaning.

3. We will categorize meanings later.
	Notes





Communication can be defined as:

	Definitions of Communications

· A process of keeping people informed.

· The transfer of knowledge from one person to another.

· The expression of opinion or emotion.

· A process that can be used to change behavior or motivate people.

· The transmission of instructions or requests.

· A way to become aware of self and other.

· A way to establish relationships.
	Notes




	Barriers to Communications

Behaviors, attitudes, and even communication patterns frequently keep parties from being able to hear each other or consider their concerns.  A mediator needs to be aware of the potential for these dynamics and help the parties overcome them when necessary.  

Typical barriers between sender and receiver include:

· Not considering the other’s frame of reference

· Negative feelings toward the receiver

· Inability to express thoughts clearly

· Hidden agendas

· Negative feelings toward sender

· Poor listening

· Preoccupation

· Defensiveness

· Faulty assumptions

· Low self-concept

· Selective screening

· Stereotyping

· Poor physical condition

· Differences in social or economic status

· Lack of interest

· Lack of trust
	


	Barriers within the message:

· Pseudo questions

· Blocking responses

· Differences between verbal and nonverbal messages

· Information overload


	


	
	

	Barriers in the environment:

· Noise

· Temperature

· Humidity

· Poor acoustics

· Uncomfortable seating

· Distractions

· Time limitations
	


	Optional Activity:  Exploring Barriers to Communication

This activity identifies the barriers to communication.  Understanding what impedes communication is a major step in the mediation process.  Next, we will explore how to establish communication that leads to positive interactions.

Directions

1. Divide into several small groups.

2. Take 2 sheets from the flipchart:

3. On one sheet, list the things that a speaker does that keeps you from hearing or understanding what they are saying.

4. On the other sheet, list the habits and barriers that the listener has that make it hard for him/her to hear the speaker is saying. 
	


	Constructive Route to Agreement

Communications can build positive interactions and lead to agreement between parties.  The following steps represent a means to build an agreement through positive communication.

Show that you understand:

· That they have strong feelings, by pausing to let them realize that you are listening and you recognize their concerns.

· That you know what they feel strongly about, by rephrasing their concerns in your own language.

· That you know why they feel strongly, by pausing to let them tell you the background of issues.

Get yourself a hearing:

· Explain your own feelings, including any misgivings.

· Refer to their points and express the desire to explore them.

· Make your points firmly while staying friendly.

Work toward a joint solution:

· Seek ideas.

· Build on ideas.  (Don’t dismiss them or criticize them).

· Offer your own ideas, but don’t impose them.

· Help to construct a solution from everyone’s needs.
	



	Four Ways to Listen Effectively

As implied above, the first step in conducting a mediation session is listening.  In the mediation context, it is not enough to simply listen.  You must demonstrate that you are listening.

Listening takes effort.  It is important to give the speaker your full attention and be patient.  Remember, the average persons speaks about 125 words per minute, but can listen to 400 words per minutes.

When listening, put your own views and opinions aside for the time being and try to understand what is being said from the speaker’s point of view.

1.  Use your body to say “I’m listening”.

· 60% of communication is nonverbal.

· Make frequent eye contact.

· Keep your body oriented toward the speaker.

· Nod your head.

· Respond verbally to points to show that you have heard what was said.

2.  Ask questions to clarify points and to find out more.

· Ask open-ended questions (e.g., Can you give me more background?).

· Try not to impose values (e.g., Why did you?).

3.  Paraphrase and ‘backtrack”.

· Restate what the speaker has said in your own words.

· Describe with empathy; do not evaluate or judge.

· Focus on the speaker  (e.g., You seem . . . .).

· Include both facts and feelings.

· Repeat key phrases or sentences exactly as the speaker has state them, using 

· “So, you believe strongly that . . . .”

· “The way you see it, . . . “

· “You were very unhappy when . . . .”

· “You felt quite angry with . . . “

· “What I hear you saying is, you . . . .”

4.  Summarize the basic viewpoints of the speaker as you have heard them.

· This is an extended restatement of key points of information.  The focus of the summary is on issues and solvable problems, not on personalities.  Summarize empathetically, do not judge, evaluate, or give solutions.

· Check with the speaker to see if he/she feels that your summary is accurate and complete.
	


	Activity:  Active Listening, Part 1

This activity is designed to show another party that you are listening to them.  Listening takes energy and attention.  It does not just ‘happen.’

Directions

1. Think about some issue, possibly an event at work that has frustrated you.

2. Choose a partner and decide who will be the speaker and who will be the listener.

3. The listener is not to talk.  Your listener may use mmm-hmm, unh-huh, or other throat noises.  But no words.

This activity demonstrates the importance of body language as part of listening.  A study by Albert Meharbain found that:

· 7% of communication was contained in the words.

· 38% was in the tone of voice.

· 55% was in the body language.

Mediators must be aware of the ways that they are communicating to the parties through their own body language.  They also must watch the nonverbal communication of the parties to understand the importance of issues, emotional ‘hot spots,’ and responses to possible solutions.
	


	Activity:  Active Listening, Part 2

Another important aspect of active listening is giving verbal feedback.  This serves two purposes:

· It indicates to the speaker that you are listening.

· It also gives both you and the speaker a reality check to assure that you comprehend the meaning of what is being said.

Directions

1. Return to your dyads.

2. You should switch roles with the speaker becoming the listener.

3. Speakers will have 3 minutes to talk about the issues they have chosen.

4. Listeners should ask questions and summarize what the speaker says.

This activity has demonstrated the importance of verbal feedback.  When giving verbal feedback as part of active listening, it is important that people need to be heard on two levels:  about the substance of their issues and on their personal feelings about their issues.
	Notes




	Paraphrasing

Paraphrasing is restating in your own words the issues and concerns of another person or party.  The use of paraphrasing  helps that party know that he or she has been heard, helps to clarify the problems, and helps the mediator focus on the issues that must be resolved during mediation.

A mediator should paraphrase both the emotional and substantive concerns of the message.  The following phrases may help demonstrate that you are capturing the emotional importance of a statement:

· “You sound frustrated that . . .”

· “Let me see if I understand what you are saying.  You felt . . . when . . .”

· “What I hear you saying is . . l.”

When paraphrasing, choose your words carefully.  Show that you hear and understand.  Make sure that you are not indicating agreement, disagreement, approval, or disapproval of the parties’ statements.
	



	Activity:  Paraphrasing 

In this activity, you will have the opportunity to capture both emotion and content in your paraphrasing.  

Directions

1. Read the following statements:

· ”He never gets any work done!  Yesterday he was half an hour late for work, again.  And when he’s here, he’s talking to his buddies on the phones.  Now that we’re in ‘teams,’ he makes work for the rest of us and makes the whole team look bad.”


· “I couldn’t believe what she said to me.  And in front of everyone on the whole team!  What business is it of hers what papers are on my desk?  She’s not my supervisor!”


· “When I have something to say, he ignores me.  Last week at the meeting, he refused to call on me even ONE time.”


· “You were late for work every day last week.  And 3 out of 5 days the week before that.  When I walked in on Tuesday, no one was at the front desk, the phone was ringing, and three people were waiting for copies of the report.”


2. Write your paraphrases of these statements in your manual.


	



	Importance of Questions

To maintain trust and strengthen the mediator’s effectiveness, you must develop and practice the ability to ask appropriate questions.  There are three basic types of questions:

· Closed questions:  These are questions where the possible answers are limited, often to yes or no.  They can be usefully in nailing down specifics, as in:

· “When can you . . .”

· “Did you . . .”

· “When should we expect . . .”

Closed questions can also cut off discussion, so it is important that they be used only when you need specific information.

· Open-ended questions:  These are questions that invite the respondent to share his or her thoughts.  These are useful tools in helping people exchange information and educate each other about their concerns.  Examples include:

· “Could you tell me more about . . .”

· “How did you respond?”

· “What do you think about . . . ”

Note that we did not include ‘why’ questions in the examples.  ‘Why’ can be an intimidating word in a mediation.  It is frequently perceived by the respondent as an attack of judgment.  The mediator must be careful in tone of voice and in choice of word to keep the tone of questions focused on information sharing.


	Notes




	· Leading questions:  These are questions that direct a party’s thinking or actions.  They include:

· “Wouldn’t you . . .”

· “Don’t you agree that . . . “

Note that leading questions can be dangerous for the mediator!  They may direct parties in a direction that one or both is unwilling to go.  If this is the case, it can jeopardize the mediation process.
	



	
	

	Mediator Neutrality and Communication

One of the mediator’s most important functions is in helping the parties communicate effectively.  As a neutral, with no role in deciding who is right or wrong, a mediator considers carefully each word he or she uses in communicating with the parities.

A mediator’s words must be descriptive, not judgmental or evaluative.  Avoid any statements or comments that will make parties feel defensive.  

If a mediator’s comments make parties defensive, they will pull away from hearing the other side or even from the process.  They will be unwilling to participate in constructive problem-solving.
	


	
	

	Optional Activity:  Descriptive Feedback

This activity is designed to give you practice in monitoring your use of words and responding without judgment to a disputant’s statements. 

Directions

Here are a list of statements:


· “She’s so immature and irresponsible.  The least little thing sets her off.  You can’t tell her anything or she’ll blow up and call in sick the next day.  I can’t work in an office with a person like that.”


· “He’s going behind my back to lie to my boss about the work that’s not getting done.”


· They knew when they signed this contract that the heating system was broken.  Now they won’t come in and fix it.  How would you like to work with this bunch of crooks?”


· “This place is a concentration camp.  They don’t care about anything but the numbers.  If we make the numbers they demand this month, they’ll just raise them next month.”


· “He doesn’t know how to be a supervisor.  He’s always micromanaging, telling me every little thing to do, acting like I can’t do anything!  Well, maybe if he wasn’t such a busybody, I could get me work done.”


	


	Negotiation Tools

Here are some basic techniques for handling and resolving issues.  These techniques may not be used verbatim in the mediation session, but can be adapted to fit the situation.
	


	Creative Problem-Solving

Mediators often encounter substantial obstacles to guiding parties to a settlement.  The mediator needs tools and personal confidence in addressing these obstacles.  The mediator’s role, particularly during the last two phases of mediation, is to help the parties find solutions that they may not have thought of before.  


	


	Brainstorming

The first step in creative-solving is the generation of ideas.  In fact, we used this process earlier in this module when I asked you to come up with definitions of communication.  The process is called brainstorming.

Brainstorming is defined by most dictionaries as:

· A violent transient fit of insanity

· A sudden bright idea.

· A harebrained idea.

For mediators, it is a technique that stimulates a random expression of ideas by a group of individuals.

Rules for Brainstorming

1. Define the problem:  Make sure that everyone has a clear and accurate perception of the problem or question.


2. Do not criticize:  Do not take time to evaluate ideas.  This will come later.


3. Do not use ‘killer’ phrases:  Avoid saying things like  “We tried that before,” “That’s ridiculous,” etc.


4. Use free-wheeling imagination:  Let your mind work freely.  Do not prevent the emergence of ideas by concentrating on conformity.


5. Build on other’s ideas:  Combine, expand, hitchhike, piggy back -- this will help the parties learn to listen to each other and work together.

6. Aim for quantity:  Get as many ideas as possible and don’t worry about duplication.


7. Record all ideas:  Write down each idea on a flipchart exactly as it is offered.
	


	Brainstorming Techniques

The following techniques can help parties to participate fully in brainstorming:
	


	· Role reversal:  Ask parties in conflict to take the role of the other party.


· Round robin:  Clearly state the subject of brainstorming or post it on the wall.  Ask participants to take 2 to 3 minutes to write down their ideas (this is called silent generation).  Then go around the room and get an idea from each person.  People say ‘pass’ if they don’t have a response.  After several rounds, participants may contribute additional ideas by raising their hands.


· Brain writing:  Participants write their ideas on 3 x 5 cards.  Separate groups of two or three people can then sort and summarize the ideas.  (This is particularly useful with a ‘quiet’ or introverted group.)


· Idea gallery:  Write several problems on flipcharts and post them around the room.  Allow people to walk around the room and write ideas on the appropriate sheet.  (This can also build communication and energy among parties.)


· Focus or buzz groups:  Invite people not affected directly by the problem to participate in a brainstorming session.  Record their ideas on the issue.  (This can provide a new perspective and help parties to view the issue from a different point of view).


· Rename the problem:  Write the problem of issue on a flipchart.  Have parties restate the problem at least fifteen different ways.  Each statement should begin “How to . . .”
	


	Consensus-Building

Consensus is a decision-making process that stresses the cooperative development of a decision rather than a adversarial process.  It is designed to find a solution that is advantageous to everyone involved.

Parties reach consensus when:

1. They finally agree upon a single alternative.

2. Each member can honestly say:


· I believe that you understand my point of view.

· I believe that I understand your point of view.

· Whether or not I prefer this decision, I am willing to support it:

· Because it was arrived at openly and fairly.

· AND, it is the best solution for us at this time.
	



	Guidelines for Reaching Consensus

1. Listen:  This is the secret of most successful teams.  You cannot learn while you are talking.


2. Encourage participation (but do not embarrass anyone by forcing participation).


3. Share information:  If you withhold information from any part of the group, the resulting decision will be less accurate and effective.


4. Avoid changing your mind to keep harmony:  Do not agree too quickly.  Ask questions.  Do not change your mind simply to reach agreement.  Yield to reason, but not to pressure.


5. Do not trade or bargain for support:  Horse-trading and compromising for support on other issues are not conducive to finding the best possible solution to a problem.  When a dissenting member finally agrees, that person need not be rewarded by winning on a subsequent point.

	


	6. Do not vote, flip coins, average or use other such techniques: Your objective at this stage is to create the best solution and some remaining conflict may be unavoidable.


7. Treat differences as a strength:  Differences of opinion are natural and expected.  Differences can become avenues to gather information, clarify issues, and seek better choices.


8. Create a solution that can be supported:  The group should feel that its solution is the best possible course of action at the time.  Each group member should agree to support the solution.


9. Avoid arguing for your own views:  Present your position as clearly and logically as possible but listen to others’ reactions and consider them carefully before you press your point.  Anyone blocking consensus has the obligation to present new views.


	



	10. Aim for a mutually acceptable solution:  Do not assume that someone must win and someone must lose.  Should the discussion reach a stalemate, look for the next most acceptable alternative for the group.
	


	
	


	The Mediation Opening Session

Introducing the Mediation Process

As the mediator, you are the facilitator of the mediation process.  You must control the:

· Tone:  As the mediator, it is important that you minimize the adversarial atmosphere within the process.  An important way to do this is to help the parties recognize their mutual interests and use these interest as a bridge.


· Space:  The actual environment of the mediation conference is very important.  You will want caucus or breakout rooms to separate the parties if the need arises.  It is also crucial that the site of negotiations should be a neutral or other mutually acceptable site where all parties feel comfortable.


· Pace:  The pacing of negotiation is very important to reaching an agreement.  Some parties will need time to ‘come around’ to an agreement.  In setting the pace, allow for venting, discovery of mutual interests, problem-solving, and development of an action plan.
	Notes




	A.  Preliminary Matters

1.  Initial Contacts

· By phone:  Prior to the mediation conference, it is a good idea to talk with the parties by phone to setup initial meetings.  By doing so, you have begun to assume the role of the expert in the process.  You should describe what the mediation will be like and reassure the parties about any areas in which they may be nervous.  For example, tell them that although they will be asked to describe the nature of the dispute from their perspectives, their presentation should be informal (as the tone of this phone conversation).

Be aware that it is common for parties to want to talk about the case at this time.  However, it is best to refrain from any in-depth discussion at this time.  Assure them they will have adequate time at the mediation conference to discuss the issues.
The following items should be covered in the initial phone call:


· Introductions

· Explanation of the process (and co-mediation, appropriate)

· Settlement Authority

· Representatives

· Scheduling


· What if you meet a party in person before the conference?  If you meet one of the parties before the mediation conference, keep the contact informal and tell the other side about it.  Be polite and divert any substantive conversation about the mediation until the conference.  Tell the party that it is in their best interest to save such matters for the mediation conference and that there will be time during the conference for private conversation with each party.

NOTE:  These guidelines apply to ‘chance’ meetings.  As indicated earlier, it is acceptable for the mediator to meet with the parties and/or their attorneys and representatives to outline the process, discuss issues confidentially, and secure background prior to the mediation conference.


	


	2.  Physical Space

It is important to carefully choose and control the environment in which the mediation conference will occur.  

A round table is preferable.  If you use a round table, seat yourself between the groups.  If a round table is not available, you may place chairs in a circle.

If you use a square table, put yourself on one side and the parties facing you.  Arrange them either directly across from you, so they are sitting next to each other, or alternatively, at each corner of the table, so they are both facing you and each other.  This may send a subtle message that they are not ‘opposing’ or ‘at war.’  It will also help them focus on you as a conduit for information flow.

It is also wise to have breakout or conference rooms in which you may meet with parties, or they may meet, in privacy.
	


	3.  Reviewing the File

If a case file is available for your review before the mediation conference, it will provide background on the parties and the nature of the dispute.  Do not assume that the written record supplies all information on the dispute.  Let the parties tell you about the dispute as though you know nothing about it.  This will clarify or correct the written record, give you insight on why the parties feel as they do, and the strength of their feelings.


	


	4.  Authority

To the extent possible, ensure that the parties at the table have the authority to settle.  If these parties do not themselves have authority to agree to a settlement of the dispute, then it is important that they have direct access to those individuals who are able to make such a decision.  For example, some court-referred programs handle this situation by requiring that if the person who will ultimately decide whether to settle cannot be present physically, then that person be available by telephone.
	


	5.  Co-Mediation

Initially, you may be mediating with another person.  In these cases, be sure to meet with the other person to discuss your impressions of the case, the strategy for mediating, how to handle the introductions, what to do in the event of disagreement between mediators, and how you will work as a team.


Constant communication between co-mediators cannot be emphasized enough.
	


	B.  The Introduction

Greeting the Parties

Stand up and shake the parties’ hands as they enter the room.  Use last names, so as not to seem too familiar too soon.  Direct the parties to their seats.  This helps them know that you control this environment.


NOTE:  The orientation is a critical opportunity to convey to the parties that you know what you are doing and can be trusted to ‘run the show.’ 
	

	C.  Orientation to the Mediation Conference

The following points are important to cover as part of the orientation to the mediation conference.

1.  What is Mediation?

Explain that mediation is an opportunity for the parties to resolve the dispute for themselves without a judge doing it for them.

Explain that the process is voluntary and emphasize the advantages, which include retaining control of the outcome of the dispute, expedite the process, and save both parties money.

Explain your role as a neutral.  Note that as part of this role, you may suggest options or supposals.

	


	2.  Role of the Mediator

Explain that you are not a judge and that you are not going to decide anything for them.

Note that the mediator cannot be party to fraud, waste, or abuse.  

Also, inform the parties that you will not voluntarily testify in the event of a subsequent court case and refer back to the Agreement to Mediation to remind them of the parameters of the process.

3.  Mediator Disclosures

It is important for the mediator to state any ties, previous contacts, or any other connection to either party.  In situations where parties may be concerned about a possible perceived conflict of interest on the part of the mediator, it is best to address this question immediately.  For example, if you are a federal employee who is mediating a dispute totally unrelated to your job, you should acknowledge that and note that you are neutral about the issue at hand and have no vested interest in any particular outcome.


	

	4.  Confidentiality
Explain that you will keep confidential anything the parties tell you in private, unless they inform you otherwise.

If dealing with a Federal case, inform parties that the Administrative Dispute Resolution Act protects mediator confidentiality.  The Act does specify some exceptions to this rule, and you will alert both parties when you are aware of such a situation.  Also, inform the parties that you will not voluntarily testify in the event of a later court case.

Tell the parties that you will be taking notes, but that they are for your own use and that you will destroy them at the end of the mediation.


	


	5.  Role of Attorneys and Representatives

NOTE:  Address this only if attorneys or representatives are present.  It is important that the mediator fully appreciates the role of representatives.  Since they serve as advocates for their client, a mediator must also develop a relationship with representatives.

Note that the process is designed to be informal, but attorneys or representatives may do the talking if clients want.  Encourage full party participation.  Determine prior to the meeting whether the parties will have a representative.  If a representative appears unexpectedly in the first meeting, it may appropriate to pause the process here and ask the unrepresented party how they feel about the other party having a representative present.  If they are uncomfortable, adjourn the meeting and re-convene when all parties feel sufficiently represented.

By reserving the right to call a caucus of any configuration of parties, you will allow yourself the flexibility to meet with the representatives without the parties.  These private meetings allow the representatives to talk more frankly since they are not ‘on stage’ before a client.  Such conversations can help the mediation process.  
	


	6.  Joint and Private Sessions

Explain that initially you will be meeting with the parties together, and then you will break and meet with each party private at least once.  Let the parties know that you or they can call a caucus (private session) at any time.  In 

multi-party disputes where parties bring representatives with them to the table, inform them that you reserve the right to call caucuses with any combination of individuals at your discretion.  Assure them that before the process is over, you will also meet with everyone again.


	


	7.  Courtesy

Ask the parties not to interrupt one another.  Explain that you want to hear everything everyone has to say, and that if an individual states something that the other party’s disputes, that they should make a note of it and state it when it is their turn to speak.  Assure both parties that they will receive a complete hearing.


	


	8.  Notetaking

Tell parties that you will be taking notes.  These notes are for personal use, and they will be destroyed at the end of the mediation.  Inform them that they may take notes.

Recording of the sessions by any party is not advised.


	


	9.  Agreement to Mediate

In order that the parties fully understand the mediation process, the role of the mediator, and the importance of confidentiality, mediators often have the parties sign an “Agreement to Mediate” form.  A sample is provided on the next page.

At the conclusion of introductions, before sharing information in joint session, have the parties review and sign the Agreement.


	


	10.  Questions

Ask the parties if they have any questions regarding the  process or any other information you have given them to this point.


	


	Activity:  Role Play, Part 1:  Orientation

This activity gives you an opportunity to apply the process that we have just discussed:

· Setting up the room.

· Greeting the parties.

· Orientation to mediation.

To assist you with this role play, use the following mediation checklist.

In your introduction be sure to discuss:

· What mediation is

· Role of the mediator

· Confidentiality

· Role of attorneys

· Courtesy (Ground Rules)

· The agreement to mediate

· Use of joint and private sessions


	


Activity: Role Play, Part I

[Insert Agreement to Mediate]

Activity: Role Play, Part I

Observation Checklist

Orientation to the Mediation Conference

	1.  Description of Mediation



	2.  Role of the Mediator



	3.  Mediator Disclosures



	4.  Confidentiality



	5.  Role of Attorneys and Representatives




	6.  Joint and Private Sessions



	7.  Courtesy



	8.  Notetaking



	9.  Agreement to Mediate



	10.  Questions




	Sharing Information in Joint Sessions

Once the orientation session of the conference is conducted, the mediator ‘shifts gears’ from imparting information to listening.  This is the time for parties to tell their stories.  The objectives of this part of the conference are to gather information about the parties and the dispute, as well as to continue to build trust.  Begin by getting a general picture of what is going on, rather than focusing on the details.

Some general guidelines for gathering information in a joint session include:


	Notes




	1.  How to Start

The purpose of the joint session is to educate the mediator on the issues that need to be resolved.  You may begin this process by asking the person who requested the mediation or who is in the position of the ‘plaintiff’ to describe in their own words the issues to be resolved.  After you have done this, get all parties to reply to the same questions.

Note:  Caution the parties that their responses to these questions should not be rebuttals to other parties, but a statement of why they are here.


	


	2.  Conveying Interest and Building Trust

Next, use active listening techniques to communicate to the parties that you are interested in what they are saying.

· Physical Components:  Use physical cues that convey interest.  Look the parties in the eye, take notes, lean forward in the chair, and maintain an open posture, etc.  

· Verbal Components:  You may want use verbal cues to acknowledge points.  At this time, you will want to clarify or draw out information from the parties.  There are several techniques (which we discussed earlier) that you can use.  Be careful of the word yes, it could inadvertently convey to the party that you agree with his/her position.

· Questions should be carefully chosen for the joint session.  The “open-ended” Question should not be used as a cross examination or in a judgmental way.  Ask open-ended questions designed to help the parties to talk, organize their thoughts, or maintain their composure.

· Summarizing and Paraphrasing can help participants determine that you understand what they are saying.  When summarizing and paraphrasing, be careful to let all parties that you repeating what the content for a ‘reality check’ and not trying to add your own perspectives.  If done properly, this can be very powerful in building trust since it may be the first time anyone has really listened to the parties.

· Avoid Toxic or Loaded Words that may alienate people or may be construed as a particular bias.

· Silence should be use to let parties fill in very important information.  By not rushing to fill all silences, you can also convey to the parties that you are at ease with the process.  These moments can also provide you with time to think.

	

	3.  Arguing

If the parties begin to argue, it can be instructive to let them vent a little, as long as the argument does not get out of hand.  Venting is critical if parties are going to get past emotions and onto issues.  Also, the mediator can sometimes learn about the parties’ personalities and agendas through these exchanges.


	


	4.  When to Break

While breaks are a matter of instinct, certain cues may indicate that it is time for separate sessions.  For instance when you are ready to ask specific questions because you need specific information, it is time to break.


	


	5.  Issues to be Resolved

Re-ask each party what they would like to see resolved in the conference.  It is essential that the joint session is not concluded, until the mediator has a general picture of the dispute.  A list of issues can help round out this picture and serve as an early basis of negotiations.  It is important to establish this list early in the process to help define the dispute and assure that subsequent issues do not ‘derail’ the process.


	


	6.  Ending the Joint Session

When closing the joint session, tell the parties that you now have a picture of the dispute and that you want to meet with each party separately.  Give an overview of what to expect in the separate sessions to assure all parties that they will be treated equally.  Also, inform them that the order in which you meet with the parties is random and has nothing to do with the importance or validity of their statements.  Remind them that you will keep confidential anything said during the separate sessions, unless they give permission to share that information.
	


	Activity:  Role Play, Part II:  Joint Session

Now, we are going to resume the role play, practicing the joint information sharing phase.  As you perform the role play, please concentrate on:

· Active Listening

· Building Trust

· Open-Ended Questions

· Handling Arguments

· Transitioning to Separate Sessions


	


Activity: Role Play, Part II

Joint Session

Observation Form

On this form, record your observations of the joint session in the left column.  In the right column, please list the skills used by the mediator (e.g., active listening, building trust, handling arguments).
	1. Starting the Session


	Mediation Skills used:

	2.  Conveying Interest and Building Trust


	

	3.  Handling Arguments


	

	4.  When to Break


	

	5.  Determining Issues to be Resolved


	


	Separate and Subsequent Sessions
Why Use Separate Sessions?

Separate sessions are useful in the mediation process.  They serve to:

· Maintain confidentiality -- Some parties are reluctant to talk in front of the other party.  The confidentiality of the private session allows parties to tell you sensitive information that may be critical to finding a solution to the dispute.


· Divert hostility --  Sometimes people are afraid to show their hostility to the person with whom they are having a dispute.  Nevertheless, it is important to express the hostility in order to move onto more productive work.  During private meetings, the mediator may draw out this hostility and create a safe place for venting.

	Notes




	· Filter out negatives -- Often important information is overshadowed by the negative manner in which it is delivered.  The mediator can separate the information from negative connotations.


· Explore settlement possibilities in safety --  The mediator can explore possibilities more safely with each party alone.  This way a party is not ‘put on the spot’ in front of the other party.


· Stroke the parties --  Compliment the parties and make them feel good about the progress they have made so far.


· Refocus the parties --  Joint sessions sometimes are taken up with discussions or arguments over issues that are not relevant to the dispute.  If this cannot be controlled in the joint session, separate sessions can be used to focus the parties on the dispute.


· Overcome an impasse --  When parties find that they simply cannot talk to each other anymore, use private meetings to keep the discussion moving.
	


	Reluctance in Holding Separate Sessions

Some mediators believe that all work with the parties should be done in joint meetings.  These mediators believe that to engage in private meetings is to lose credibility because each side tends to become suspicious of private sessions and that real issues are not adequately addressed.  To the extent that the concern is valid, it can be mitigated by:

1. Meeting with each side privately.


2. Building in the expectation that private session will be held and that they are an important part of the process.


3. Gaining the parties’ trust through other means, such as active listening.
	

	Where to Start?

A default approach is to begin with a party which you perceive is willing to move toward an agreement.  However, if one party is suspicious of you or the process, it may be useful to begin with this party, in order to get their ‘buy in.’
	


	The First Separate Session

Start Slowly

You are making a transition from listening to taking a more active role in the process.  You are also still in the trust building phase, and the parties will need to become comfortable with you.

One way to start is by asking the party if he or she has anything to add to what was said earlier.  Explain that this is the time to provide information that the party may not want to share with the other party.  Ask specifically if there are confidential matters that, if addressed in private, might help resolve this dispute.

An alternative start is to list those issues that you know are of concern to this party.  Review the party’s list of issues and your notes to identify these.


	

	Establish Appropriate Tone

Maintain an open and receptive attitude toward the party.  Keep the tone of your remarks provisional, flexible, and nondogmatic.  Be careful not to project the attitude that you have all the answers.  This attitude can alienate the parties.


	


	Build the Relationship

Use the separate meeting to build trust and establish a relationship.  A good way to do this is to put parties at ease with the process.  Emphasize that the purpose of the mediation is to help them establish a livable agreement.  Remind them that the mediator is not there to impose an agreement.


	


	Empathize

The separate session allows you to empathize more openly with each party.  It is important to acknowledge and validate a party’s feelings where you know that some emotional matter is important to that party.  For example, in a custody dispute, acknowledge how painful such a battle can be.  This will give the party an opportunity to tell you about their feelings, allowing them to vent, and increasing the likelihood that they can move on with the mediation process.  

When empathizing with a party, be careful not to give the impression that you know what they are going through or that you are in agreement with their position.  Remember empathy is not sympathy.  Empathy is an understanding of a party’s situation by looking at it from the point of the view of the party.


	


	Ask Questions

Separate sessions allow you to freely ask questions of the parties and create a more open climate for information exchange.  Remember to use open-ended questions rather than closed or directed questions.  Try to think of ways to determine the reasons behind issues without using the word ‘why.’


	


	Test Positions
Toward the end of the first separate session, you may wish to test the strength of a party’s position on issues.  Unless you are confident that you have developed a rapport with the party and can determine that the party trusts you, do not attempt to test the party’s stance on an issue.


	

	Maintain Confidentiality

Confidentiality is vital to the mediation process.  There may be times when parties offer information in separate sessions that may be used to assist in reaching an agreement.  You should ask if there is anything in particular that they do not want repeated or ask them if you are free to repeat what they have told you.


	


	Make Assignments

Give the other party an assignment while they wait for you to finish your next separate meeting.  Options for assignments include generating options for settlement, reviewing issues and identifying interest, or some other related task.  The key is to keep the party occupied while you are meeting so they will not spend time wondering about your work with the other party.


	


	Closing the First Separate Session

Review the information presented to you, identify interests and options, and recap progress to this point.  Inform the party of the next steps in the process.  Remind the group that the time that you spend with the other party may be shorter or longer, but this has no bearing on the proceedings.
	


	Second Separate Session

The second session retains the same guidelines as the first separate session with these additional considerations:


	


	Be Conscious of Time

Parties are anxious, and the party waiting for a turn to talk in private may grow apprehensive while waiting.  Acknowledge this, thank them for waiting, and address concerns by reminding the waiting party of the process.

Listen to Their Agenda

Begin by getting the party to talk.  As occurred with the first party, ask this party if there is anything that he or she wants to add to what was said previously.  Alert the party that this is a good time to speak confidentially if he or she wishes.
Resist Deciding Who is Right or Wrong

Focus on helping the parties find solutions -- not assigning blame.  Remember as a neutral, your role is to help the parties reach their own agreement.  The mediator directs the process; the parties craft the decisions.


	


	Emphasize that this Session is the Opportunity for the Party to Elaborate on His or Her Story

Parties will be curious about the other’s separate session.  Emphasize that each separate session is a time for the party tell the mediator everything (both public and private) that he or she should know to help the mediation process.


	


	Increase Your Involvement

There will be a time about midway through the second private session when you should become more active.  By this point, you should have established the trust of the parties.  Begin your involvement in the discussion by gently introducing the other party’s perceptions into the conversation.  Provide the opportunity in a nonthreatening way for one side to begin to view the case from the other’s perspective.
	


	Help the Parties See the Other’s Viewpoint

Ask the party what he or she thinks that the other side would ultimately agree to and why.  This can be uncomfortable for the party, but if done artfully, it can help change the focus from positions to interests.


	


	Move the Focus to Interests

Now is the time to begin helping the parties look at what they really need -- rather than on what they want.  Often parties believe that their stated positions accurately reflect their interests.  Sometimes this is true.  Experience suggests that is not always the case.  To uncover the underlying interests, get the parties to focus on why they want what they want.  Refrain from asking why until you have established a good working relationship.


	



	Develop Options

As the group begins to discern their interests, assist them in brainstorming ideas.  This may create options that no one has considered.  Encourage creativity and innovation.  Ask them to refrain from evaluating options until they have created a long list.  If they are having difficulty with this process, give an example to ‘prime the pump.’
	


	Subsequent Separate Sessions

The subsequent separate sessions are frequently when the most difficult work of the mediation conference occur.  It is in these sessions that the structuring of the agreement begins.  It can be useful to begin each new session by getting the party to talk first or by reviewing what has occurred so far.  It is especially important to articulate current areas of agreement.

The following activities usually occur during these sessions:

Commend Progress

In addition to managing process, the mediator must help motivate parties to craft a solution.  An important way is to let them know that work on issues, interests, and option is real progress.  Remind the parties that you have a more complete picture of the process.  Help them see what they have accomplished, alert them to next steps, and prepare them for any foreseen glitches.
	


	Use Shuttle Diplomacy

If appropriate, carry information among parties.  This technique will allow you to filter out negative information (such as personal attacks or mistrust) and convey essential information.  

Be sensitive to the party with whom you are meeting.   Present offers in an appropriate way consistent with the conversation that is at hand.  

Sometimes the parties may only want you to carry messages back and forth.  While it may be appropriate to do so, remember that adding the mediator’s explanation of the underlying rationale (such as it is consistent with mutual interests) may advance the mediation process.

NOTE:  When performing shuttle diplomacy, it is wise to remain flexible and not attached to a particular settlement strategy.  


	


	Be Positive

Even when you think the case may not settle, express a positive attitude.  Encourage them to keep working and help them to anticipate and deal with setbacks.  If they reach an impasse on an issue, continue to use the tools of mediation  (e.g., focus on interests, brainstorming)


	


	Prioritize

When multiple issues exist, it can be helpful to have the parties list them in the order of relative importance.  This can help identify potential tradeoffs.


	

	Serve as the Agent of Reality

Mediation often falters because parties hold unrealistic expectations.  Mediators should provide advice on what are reasonable expectations and workable options.  

While it is difficult to judge what the other party may accept at some later time, help the party explore potential weaknesses in a case.  Help them assess the drawbacks of not settling now (e.g., cost, time commitment, damaged relationships, and uncertainty).


	


	BATNA and WATNA

As the agent of reality, assist the parties in considering in what may occur if they do not settle.  This is done by discussing the Best Alternative to a negotiated agreement (BATNA) and Worst Alternative (WATNA).


	


	Build on Areas of Agreement

Create momentum toward an agreement by finding interests the parties agree on, helping them acknowledge the agreement, and then tackling tougher issues.  This builds a ‘can do’ attitude by establishing a sense of accomplishment and increases their confidence in the ultimate resolution of the dispute.


	



	Expressing Frustration and Chastising

In some cases, a mediator may express frustration and chastise parties for their behaviors.  This should be done sparingly and only to get the parties focused on seeking a settlement. 
	

	Offer Supposals

During these sessions, you can test hypothetical options for agreement.  For example, in the privacy of an individual meeting you may state:  “This is not an offer from the other side.  But, just to help me get a better feel for how this matter could be resolved, “What do you think about . . .”  or “Suppose I could get the other party to agree to this, would you be willing to do that?
	

	Refrain from Delivering Formal Offers

It is preferable for the offering party to provide the offers.  First, it puts the responsibility on the parties to negotiate on their own behalf, and it protects the mediators from any possible confusion or errors in transmitting the error.
	


	The Dance of Mediation

Mediation is first and foremost a dance of language.  Every step in the process depends on what is said and how it is said.  The parties will pay attention to every word that is uttered and how it is said.  Therefore, resist the temptation to become too familiar with the parties or to take liberties.


	


	Common Reasons for Failure to Reach Agreement

There are common reasons that parties fail to reach an agreement.  They include:
	


	· Lack of understanding of the negotiations process.

· Failure of adequate preparation (e.g., fact gathering and analysis).

· Failure of effective communication.

· Emotionalism.

· Extrinsic factors such as linkages to other disputes or pre-existing conditions.

· Different perceptions of alternatives to agreements.

· Different information.

· Different assessments of same information.

· Different attitudes towards risks.

· Different attitudes toward the desirability of a prompt settlement.

· No zone of agreement.

· Constituency pressures.

· Stakes not suited to compromise.

Knowing and understanding these reasons will help you not only as a mediator, but also in your decision if mediation is appropriate.
	

	Overcoming an Impasse

At any stage of the mediation, parties may become deadlocked over an issue which stalls the process.  Below are some suggestions on how to break an impasse:
	


	1. Bring pressure on the parties by imposing deadlines.


2. In multi-party disputes, create subcommittees to work on issues in a new and potentially less adversarial atmosphere.


3. If appropriate, conduct supplementary private meetings only with the principal negotiators from each side to discuss ways to resolve the impasse.  These are typically referred to as ‘sidebar’ meetings.  These meetings must be done carefully and explained in advance, so that other members of the negotiating teams do not lose confidence or trust in the process.


4. Another option is to hold ‘off the record’ meetings.  Similar to sidebars, these encounters are meetings that don’t ever officially happen and are not considered part of the regular negotiations process.  They may be held with principals only or with select individuals.  They offer a more informal means of communication than the more formalized mediation processes.


5. Temporarily break-off negotiations.  Adjourn the process to allow for a cooling down period, then bring the parties back together.
	


	Activity:  Role Play, Part III:  Separate Sessions

This activity gives you an opportunity to apply the process that we have just discussed.


	


Activity: Role Play, Part III
Separate Sessions

Observation Worksheet
Record your observations on the mediator’s behaviors (e.g., confidentiality, listening skills, pace) in the left column.  Note the possible consequences of his/her action in the right column.
	Start of the Session


	

	Tone of the Session


	

	Relationship with Parties


	

	Empathy with Parties


	

	Questioning of Parties


	

	Test Positions


	

	Maintaining Confidentiality


	

	Making Assignments


	


	Closure

Closure is a crucial moment in the mediation process.  This is the moment when the parties decide whether to settle.  It is natural for parties to have second thoughts about settling, so expect delays and indecision.  Be patient.  At this point, the mediator must help the parties evaluate all information gathered during the mediation process and make the most reasonable decision for them.  Whether or not they ultimately settle the matter is entirely the parties’ choice.  If they do, help them draft the settlement document; if they do not, help them decide their options.

Final Meeting
At the end of the mediation process, a joint meeting should be held.  At this meeting, you should summarize what has transpired and move the parties to the next appropriate phase.  

· If no agreement has been reached, discuss the areas which the parties have covered.  Use the meeting to clarify or narrow the issues, and to the extent possible, review the reasons for nonsettlement and outline the circumstance in which they may return to negotiations with or without you.


· If partial agreement is reached, review those areas of agreement which have been reached and those still in dispute.  You may also want to discuss with the parties how those issues in contention may be addressed, including contingency plans for further mediation.


· If full agreement is reached, make sure all parties understand the terms.  The mediation must assure that there is a “meeting of the minds.”  Check with each side separately about the terms before the meeting.  Where the parties have asked you to draft the agreement, have all parties review the terms on their own.  Where the parties have written the agreement, review the agreement with each party individually to ensure that they understand the terms.
	Notes





	Writing the Agreement

The agreement is a meeting of the minds that is between the parties.  It belongs to them, and they are responsible for its execution.  However, the agreement is also enforceable by law.  

There is not specific formula to writing the agreement, but the following guidelines may help in drafting the document:

· In the first paragraph, identify the parties, nature of the dispute, and state that the agreement was reached voluntarily through mediation.


· Use simple clear language that all parties understand.  Avoid jargon.


· Write the agreement in the third person (e.g., Mr. Jones agrees that . . .).


· Write the exchange of promises in successive paragraphs.  For example, in one paragraph state that one party agrees to drop the EEO complaint, and in the next paragraph, state that in exchange the other party agrees to provide back pay.


· Provide space for the parties, their attorneys or representatives, and the mediator (optional) to sign.


· Date the agreement.


	



Mediator’s Exam
Circle T for true or F for false for each question.

T
F
1.
The mediator does not need to know the names of the parties; they realize the mediator cannot remember everyone.

T
F
2.
One of the first things a mediator should do, in private, is to let each of the parties 
know that he or she understands and appreciates the problems they face.

T
F
3.
The mediator should never create doubts in the minds of the parties as to the validity of their positions.

T
F
4.
At the right time the mediator should suggest new approaches to the parties.

T
F
5.
A mediator often separates the parties either to save face for one or both of them or to help avoid the interplay of politics.

T
F
6.
A mediator, while meeting privately with one of the parties, should try to listen with the third ear to catch smoke signals as he or she would when in a meeting with both of the parties.

T
F
7.
The parties will talk more freely with the mediator than they would with the other party across the table.

T
F
8.
It is not important how you dress or behave in mediation sessions as long as the parties appreciate the status conferred by your position.

T
F
9.
When one party gives an adamant no on an issue, the mediator should ask the party to state the reasons for that position.

T
F
10.
It is often easier to explore sensitive subjects or possible areas of compromise in private rather than across the table from an opponent.

T
F
11.
When speaking about alternatives, the mediator should talk about solving needsrather than making demands.
T
F
12.
When talking about differences in deadlocked positions, the mediator tries to have each party stand in the other sides shoes.
T
F
13.
The mediator should not try to use humor in meetings because the parties get too tense and will think you are not professional.
T
F
14.
It is important that the mediator identify the real leaders on each side by observing the interactions of the team members.

T
F
15.
There is a beneficial effect in the mediator allowing some open expression of anger during meetings by the parties.

T 
F
16.
There is a beneficial effect in the mediators expression of anger during the meetings.
	Mediation Practice
Activity: Practicing Mediation

Each of you will have an opportunity to practice.  Your mediation conference will be based on a role play which we will provide for you.
Everyone will have an opportunity to practice mediating.  At the conclusion of each person’s practice, group members will give feedback to the mediator.

Directions

1. Divide into smaller groups.

2. Once in your group, determine the order of practice and choose a timekeeper.

3. Create a team of consultants:


Process Consultants should watch for the sequence of phases of the mediation process.  Please determine if the process has been adequately explained, if the mediator is jumping to conclusions, and if he or she has identified issues and interests of the parties.

Verbal Consultants should focus on the communications from disputants, as well as from mediators.  Remember to look for active listening, descriptive feedback, etc.


4. Continue with the practice and feedback format until all group members have practiced.
	Notes





Activity: Practicing Mediation
Opening Statements

Mediation Observation Worksheet
In your role as a consultant, evaluate the performance of the mediator.  Record your observations in the left column and the possible results or consequences in the right column.
	Explanation of Mediation Process


	

	Establishment of Ground Rules


	

	Handling Questions


	

	Controlling Agenda


	

	Other


	


Activity: Practicing Mediation

Joint Sessions

Mediation Observation Worksheet
In your role as a consultant, evaluate the performance of the mediator.  Record your observations in the left column and the possible results or consequences in the right column.
	Determination of Issues


	

	Management of Venting


	

	Management of Party Interactions


	

	Pace and Timing


	

	Other


	


Activity: Practicing Mediation

Separate Sessions

Mediation Observation Worksheet
In your role as a consultant, evaluate the performance of the mediator.  Record your observations in the left column and the possible results or consequences in the right column.
	Maintained Confidentiality


	

	Use of Communication Skills


	

	Tested Positions


	

	Exploration of Settlement Possibilities


	

	Discussion of BATNA/WATNA


	

	Established/Maintained Momentum


	

	Other


	


Activity: Practicing Mediation

Breaking Impasse

Mediation Observation Worksheet
In your role as a consultant, evaluate the performance of the mediator.  Record your observations in the left column and the possible results or consequences in the right column.
	Determined Reason for Impasse


	

	Reviewed Mediation Agreement and Good Faith Negotiations


	

	Imposed Deadlines


	

	Held Sidebars (Off the Record Meetings)


	

	Other


	


	Guidelines for Co-Mediation
Guidelines for Co-Mediation

There are basic guidelines for co-mediation:
	Notes




	1.  Choose a partner with a similar vision of mediation’s goal and compatible strategies for executing the mediator’s job.

Co-mediators must share similar approaches and strategies.  While it may be productive to observe a mediator with a different orientation and basic strategies, an effective partnership requires a consonance in goals, objectives, and strategies.

2.  Work out a way of communicating with each other before the mediation session starts.

Co-mediators must develop communication signals ahead of time, including signals that address both procedural decisions and tactical moves.


	


	3.  Give leadership roles to co-mediators.

So that a power vacuum does not exist, one member of the co-mediation team should be in charge at any given point.  Particularly where mediators have not mediated in the past, allocating leadership roles should minimize the change of conflict among mediators.  

Either one of the mediators can be the lead for the entire session or the session can be divided into discrete segments with leadership changing for various segments.  The latter approach can maximize particular strengths of each mediator and give the mediators a more equal voice.


	


	4.  Strategically use the seating arrangement to maximize opportunities for success.

The seating arrangements, like other aspects of planning and executing an effective co-mediation, are important and must be done thoughtfully.  Important goals in structuring the seating arrangement include:

· Maximizing the co-mediators’ ability to communicate with each other.

· Taking advantage of the diversity of mediation team to balance the room.

· Unifying the parties’ focus.

· Providing for mediator breaks.


	


	5.  Assign specific tasks to each mediator to make the mediation efficient and productive as possible.


Assigning one person to write agreements as they emerge, manage paperwork, check on resources or obtain special information, while the other focuses solely on the parties’ interaction, can maximize mediator resources.  Whenever one mediator is not undertaking a specific tasks or is less active than the other, he or she should use the opportunity to become an astute process observer, tracking both the subtleties of parties’ interactions, as well as substantive developments in the session.

	


	6.  Use the opening statement to set the tone for co-mediation.  

When co-mediating mediators should thoughtfully present their opening remarks in a manner that reinforces their being perceived as a team.  The pronoun ‘we’ should be routinely used to describe the mediation team’s goals, roles, and ground rules, instead of the pronoun ‘I.’  If the mediators divide the components of the opening statement, they should have a transition strategy that they convey to the parties (e.g., I will explain the goals our session, and my colleague will review the ground rules for our discussion).


	


	7.  Adopt the principle of non-competition among mediators.

There is no need for co-mediators to have equal time.  The dictum, whatever works best, should be the guiding principle for determining which mediator is most active.  


	



	8.  Remember to consult your co-mediator before any important decisions.

Important decisions, such as structuring the discussion agenda or declaring a caucus, should be made with the consensus of the co-mediators.


	


	9.  Maintain a unified focus so that common understandings are reached.  

Mediators should not split conversation with parties.  That is, while one party is addressing the active mediator, the of the party should not be allowed to have a private conversation with the less-active mediator.  To maintain a unified focus, the less-active mediator can rivet her attention the party who has the floor and refuse to be distracted by the other. In addition, a mediator should be careful not to jump in and initiate conversation when his or her partner is exploring a topic or pursuing a line of questions.
	


	10. Use the diversity of the mediation team to maximum advantage.

Be certain to use the strengths of your team to support the process.  If a co-mediator has more information about the working of an agency, you may wish to highlight the co-mediator’s expertise in a certain area to demonstrate your team’s knowledge of contributing factors to the situation.  


	


	11. Have a fall-back or ‘fail-safe’ plan if co-mediation is not working.  

Should co-mediation not work, the co-mediators should decide in a private meeting whether they can alter their strategy to make it work or whether they should switch to ‘solo’ mediation.
	


	12.  Be flexible.

All mediation is subject to shifting circumstances, and co-mediators must have ‘built-in’ flexibility that allows them to alter plans seamlessly when the situation requires.


	

	13.  Support your co-mediator.

For co-mediation to succeed, all parties must see the co-mediators as a team.  It is important that each co-mediator support each other by:

· Modeling active listening body language when the other is speaking.

· Reinforcing the points that the co-mediator has made when you are speaking.

· Allow the co-mediator to be part of all conversations.  In other words, do not ‘freeze out’ your co-mediator.


	


	14.  Debrief after each co-mediation.

Following each co-mediation, each mediator should invite comments about individual and team strengths, individual and team areas for improvement, and the plan of the next mediation session.  
	



	Telephone Mediation
Activity:  Drawing the Figure

Before you engage in telephone mediation, it is important to understand the shortcomings of verbal communications that are not accompanied by visual images or body language.  This activity is designed to illustrate the difficulties of communicating without visual cues.
Understanding that parties will interpret and act on the same words differently is crucial to understanding the limitations of telephone mediation.  FMCS reports that about 90% of the face-to-face mediation conferences are effective while only 30% of telephone mediation are effective.  If possible, mediation should be done face-to-face.  However, this may not always be possible, and this module will give you some guidelines for conducting telephone mediation.
	Notes



	Guidelines for Telephone Mediation

These guidelines will help establish effective communication in telephone mediation:

Prior to the Conference
1. Be familiar with all material and background information prior to the meeting.

2. Schedule a specific date and time for the telephone mediation.

3. Insist that the parties are in rooms that are free from distractions and interruptions during the scheduled time.

4. When teleconferencing, do not hold any conversation until all parties are on the line.

5. Establish ground rules and secure agreement with all parties to abide by them.

During the Conference

6. Have all written material in front of you clearly marked and identified.

7. Have all appropriate written material to the parties prior to the call and do an ‘inventory check’ with them before beginning the meeting.

8. Speak succinctly and clearly.  Voice control is important -- speak slowly, clearly, and do not drop your voice at the end of sentences.

9. Discourage the use of technical language or jargon.

10. Have people introduce themselves at the beginning and identify themselves when they speak.

11. Repeat and paraphrase comments made by the parties to make certain that everyone has heard them.

12. Summarize each point before leaving it to assure that you have understood the point.

13. Take extensive notes.

14. Inform the parties of next steps (e.g., separate telephone calls).

15. Hang-up first so as not be alone with either party.
	


	Activity:  Role Play

Using the general guidelines that we have just covered, we will do a role play.  Again, we will have three people performing the role play, and the rest of us will observe.
Directions

1. We are going to put three people in front of the class and ask them to conduct a telephone mediation.

2. One member will be the mediator -- in this case an EEO counselor.

3. Two other members will be the parties.

4. One party  will conduct the orientation session over the telephone.

5. The participants will be facing away from each other, so they cannot see what the other two during the session.


	


Activity: Role Play
Telephone Mediation

Mediation Observation Worksheet
As you observe the telephone mediation, record your observation of the mediator in the left column and the skills that the person used in the right column.
	Beginning the Call


	

	Facilitating Conversation


	

	Managing Party Interaction


	

	Summarizing


	

	Closure


	

	Other


	


	Difficult and/or Specific Issues in Depth
Securing a Commitment to Mediate

It is not uncommon to have one party seek mediation while the other parties express reluctance or reject mediation totally.  Reluctance or rejection may be a sign of:

	Notes




	· Fear or ignorance of the mediation process.


· Control or power plays.


· Attempts to move the decision into another arena (e.g., court).

Some useful techniques for dealing with reluctance or refusal to mediate are:

· Secure an agreement which allows you to spend time meeting with parties individually before they reach the decision to mediate.


· Bring the parties along slowly in small behavioral steps.  In other words, 1) get them to talk with on the phone; 2) ask them to review the mediation process; etc.


· Listen actively to objections and concerns, then offer clarifying information.


· Inform them that mediation allows them to maintain control over the final resolution.  Tell them that the parties craft the resolution -- NOT the mediator.
	


	Dealing with Interruptions

Sometimes one or more parties will not let the other side speak without interruptions.  Sometimes these interruptions are helpful to mediator.  Often times they jeopardize the mediation process.  When interruptions are constant, the mediator should intervene and maintain order.  Some useful techniques include:

· Be proactive and anticipate the problem.  In your opening statement ask each party to hold comments until each side has made their opening statements.


· When interruptions occur, remind parties of the ground rules and emphasize the importance for you to hear both sides of the stories.  Remind the interrupting party, that he or she will receive equal time.


· Remain calm, treat the incident firmly, and treat the person with respect.


· Keep things on a positive note.
	


	Responding to Verbal Attacks

Sometimes a party will attack the mediator.  These attacks occur for a variety of reasons.  They mean be driven by emotion or come from a perception by the party that the mediator is more sympathetic to the other side.  Some useful techniques for responding are:

· Treat the attacker with courtesy.  If you stay calm, it is more likely that the party will become calm.


· Acknowledge the emotions even if the points are not accurate (e.g., “I can tell that you feel strongly”).


· Help the party gain his or her composure if necessary.


· Ask clarifying questions that help both you and the party to understand the reason for the attack.
	


	Excessive Arguing

Arguing is often part of the mediation process.  It can be healthy in providing information to the mediator, allowing the parties to vent their feelings, and even serving as a prelude to the start of negotiation.  However, if arguing continues, it can easily lead to stalemate.


For the mediator, the question is:

1. When is arguing excessive and unhealthy?

2. What to do when it is excessive and unhealthy?
	


	Arguing is excessive and unhealthy when:

· It ceases to provide information.

· It increases the distance or barriers between parties.

· It threatens to destroy the mediation process.
	


	What to do when it is excessive and unhealthy?  In all situations, find out the root cause for the argument in separate sessions.  It may have nothing to do with the issues presented.  It may be a matter of personality conflict, of an individual who feels that he or she is being forced into a settlement, or numerous other reasons.  

.
	



Excessive Arguing
The following chart can help you examine an argument to determine the issues, root causes, possible interventions, and the possible consequences.

	Argument 
	Issues
	Root Cause(s)
	Interventions
	Consequences

	
	
	
	
	


	Dealing with a Laundry List of Issues

Many parties will come to mediation with a lengthy list of issues for resolution and will indicate that they all have the same priority.  Some useful techniques are:

· Ask each party to provide a list of the issues which can be easily resolved for the mediator’s review (Note that these will not be shared with the other parties).


· Ask the parties to categorize the issues into subjects or into high, medium, or low priorities.
	Notes




	Failure to Keep Agreements

Mediation relies on the party’s good faith to negotiate and to honor agreements.  If during the mediation, parties enter into preliminary agreements and then back-out of these commitments at a later time, the whole mediation process can be jeopardized.  Some useful techniques are:

· Be proactive and try to anticipate any problems by making sure that all parties have a real commitment to the process and to the agreements.


· Never allow an agreement to take place until you are sure that all parties fully understand the agreement.


· Should a party begin to express doubts about the agreement, hear them fully and address their doubts.


· Should a party renege on an agreement, try to talk them out of changing their mind by focusing them on the likely consequences (use a variation of BATNA and WATNA to show them best and worst scenarios).


· Should a party fail to listen to you and reopen an issue, have them present their new position to the other party.  Sometimes if they have to face the other side, they may be less likely to change their mind.
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