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	Dimensions of Bargaining




There are generally four dimensions of bargaining:

1. Horizontal Dimension 

· Occurs between the two sides where proposals are exchanged, rationale and interests for various positions are shared, alternatives discussed, agreements reached and settlement achieved.
· Substantive issues resolved only after lengthy separate caucuses.
· Opportunity for posturing and venting, if appropriate.
· Mediator role is fairly passive in this dimension.
2. Vertical or Intra committee Dimension

· Bargaining among and between members of committees where vested interests arise, levels of power, bargaining experience, prestige, authority, seniority, skills, information and resources influence the positions taken.
· Mediator role is much more active in determining the “real” positions versus the “official” positions, by asking probing questions, creating doubts as to the positions taken, making suggestions for change, and proffering possible solutions.
· Determination of ultimate settlement positions achieved here.
3. Organizational Dimension

· Effects of the positions taken on other parties of the organization, e.g., the International union, corporate headquarters, others within the organization, first line supervisors, non-represented employees, etc.
· Mediator role is to be aware of these and use this awareness when appropriate.
4.  External Dimension
· What effects will the settlement or non-settlement have on those external to the bargaining? Will the local economy be harmed? How will the disruption of the product or service affect those outside the process?

· Mediator role is to, once more, be aware of these effects and use them as tools in the process.

	Advanced Mediation Techniques




This section sets out some general techniques which have been used by mediators at one time or another. They are not meant to apply at all times or under all conditions. In fact, it can be said that for many of the techniques described, a directly opposite technique could be used depending on the circumstances. Some have a very high degree of risk (which has been noted) and should be carefully considered before they are ever used.

It should be remembered that the choice of the element or elements, their combination, and their appropriate application rests in the judgment of the mediator personally involved, and no set of rules can prescribe his/her course of action.

Some of those described here are essentially combinations of two or more different basic techniques. Others are just variations of the same idea. For ease of presentation the techniques have been grouped into the following categories:

· Mediation Techniques

· Mediator Preparation

· Clarifying Issues

· Mediator Actions

· Proposal Presentation

· Separate Caucuses

· Getting Parties Moving

· Overcoming Resistance

· Difficulties with Negotiation Parties/Members

· Risky Techniques

· Challenges in Mediation

· Final Agreement

· The 7,000 Habits of Highly Effective Mediators

· Preventative Mediation

Mediation Techniques
	Mediation Preparation

 


Careful preparation and knowledge gathering are prerequisites to professional and successful dialogues.  The following questions pertain to information that could be valuable during various stages of the mediation process. They will assist the mediator in understanding the dispute and help seek possible solutions to outstanding issues.

There are a variety of ways to ascertain this information. Some questions are appropriately asked of the parties in joint session while some are best asked in separate session. Others should be asked of colleagues or the answers found in research prior to or during active mediation. Many will be answered by active listening when the parties share the rationale for their latest position on the issues in dispute. In all cases, care and appropriate discretion should be followed.

1.
Is the industry expanding or contracting?

2.
Is employment increasing or decreasing?

3.
Does the industry have competition overseas?

4.
What is the general wage level in the industry? The area for similar jobs? In the non-union setting?

5.
What significant settlements have been made recently?

6.
Is the union organization widespread in the industry? With the company? By this union? By other unions?

7.
Have tentative settlements been rejected by the membership in past negotiations?

8.
Have the parties followed an industry or area pattern in the past? Does this negotiation establish a pattern applied to others?

9.
Were there changes in leadership on either side since the last negotiation? From within either organization? Is the local union leadership up for re-election? Is there a corporate merger pending? Are the leaders really "leaders" of strength? Are there "unofficial" leaders within the committee? The local?

10.
Has mediation become a regular part of the bargaining process? Have the principles had experience using mediation?

11.What has been the relationship during the contract? Are many grievances are pending? Gone to arbitration? Have there been any "wildcat strikes'?

12.
Has there been any joint training of the parties? If so, by whom? What was the training? Was it successful? Is there currently a Labor/ Management Committee? Is it effective? How is the effectiveness measured?

13.
How many factions are represented within the union committee? Are they dominant in the local? Nationally? Is the International Union especially interested in these negotiations? Is an international rep available to assist? What is the relationship of the International Union to the local? The local leadership?

14.  What are the "real" interests of the rank and file? Is the committee properly representing them?

15.  Is the spokesperson for management an outside consultant or attorney? Does she or he have the authority to settle? Do the interests agree with the leadership of the company? Is she/he on an hourly basis or a retainer? What is his/her reputation within the labor management community?

16. What is the extent of the committee's authority? Can they extend the contract without a vote? Call a strike? Has a strike vote been taken prior to mediation? Does management have the authority to settle? Do they need permission to go beyond their limits?

There will be many more questions raised in the mediator's mind during the process.   This list is merely a guide to seeking out knowledge and information to help parties resolve their differences.

	Clarifying the Issues




Rephrasing
A mediator may, during joint sessions, after hearing the arguments of a party, repeat them carefully rephrasing them in the mediator’s own words and then ask the party whether the argument has been clearly stated. Whenever the mediator does this, he/she warns the parties that it is being done only for the purpose of making certain that the mediator understands the arguments of the party, not that the mediator necessarily agrees with them. This provides for several benefits: The record is made clearer. Ambiguities are eliminated. During the process of rephrasing, a compromise or alternative proposal may come up. Doubt may develop in the minds of the party as he hears his argument clearly and lucidly stated. On the other hand, the party may be thereby reassured of his position. As the argument becomes clearer, possible solutions may arise in the minds of the parties which may lead toward movement in the direction of an agreement.
Ignorance
The mediator, even though he sees a problem clearly, may pretend that he does not understand the nature of the difficulty which faces the parties. The mediator requests each party to explain the problem to him/her. In this way the mediator gets the parties themselves to see the problem more clearly. It provides a way in which each party listens to an explanation of the problem to the mediator by the other party. This may be quite a contrast to the explanation which the parties present to each other. The technique provides a framework within which the mediator may legitimately ask questions which might not otherwise be appropriate. The repetition of the parties’ positions may provide for the bringing out of additional facts, the exposure of fallacies of the position of one or both parties, and bringing to light of “sleepers” in clauses. It is also one way in which the mediator can test the sincerity of the parties – by noting whether they try to take advantage of the mediator’s pretended ignorance.
The Illustration
A mediator may clarify an obscure situation by telling a story, drawing a diagram on a blackboard, referring to an actual case with which he is familiar, or outlining a fictitious case which highlights the various points in the problem under discussion.

A party may be sold on an approach if the mediator tells him a story of how the approach, solution, or device was successfully used in a similar situation by another company or union. The example may be more effective if the company or union which used the approach successfully is one for whom the party giving consideration to the approach has a feeling of respect or admiration.
Use of Hypothetical Situations
The mediator, in considering a particular proposal with a party, may bring about a better understanding of the proposal by the party by working out with him a hypothetical case in which the proposal is carried out. This sort of analysis may result in having the proposing party see and amend the faults in the proposal and the receiving party gets a clearer conception of what is being considered. In addition, the receiving party may become convinced that the proposal which at first seemed unrealistic actually has merit.
Thinking Out Loud
The mediator may help the parties grasp the intricacies of a situation by presenting to them the mediator’s analysis on the basis of “of thinking out loud.” This is really an indirect way of telling the parties what the mediator thinks and may be more acceptable than laying the mediator’s opinions “on the line.” The mediator is able in this way to get across thoughts and ideas that might be offensive if presented directly.
Highlighting the Area of Disagreement
Where the parties are confused as to what the area of disagreement is, the mediator may clarify the situation as follows: The mediator may outline the area of disagreement and then ask the parties if they agree that he/she has clearly outlined the problem they face.

Visual Arts
The mediator may enlist the use of charts, diagrams, tables, blackboards, maps, slides, and any other devices which lend themselves to the clarification of the issue which face the parties.

	Mediator Actions




Listening
A mediator may bring the parties closer together by simply listening to them complain about each other. The mediator lets the parties get what bothers them off their chests. When they have rid themselves of what is on their minds, they may be more ready to start thinking and talking about a way out of their dispute. It is the best way to find out what the real positions of the parties are. Conversation among committee members is usually unguarded and committee discipline breaks down as the bargaining deadline approaches. The mediator should always remain alert to these opportunities.

Demonstration of Competence
The mediator attempts in every way to establish and maintain a feeling of confidence on the part of the parties in him/her. The mediator gives the impression that he/she is competent, understands their problems, is sure of him/herself, has the courage of his/her convictions, is able to master the intricacies of the issues which they face, and that in all respects the mediator is in command of the situation.

The Chat
There are various reasons for mediators visiting with the parties at different times. A mediator may wish to develop a relationship with a party; the mediator may wish to secure information regarding forthcoming negotiations, or to secure information of various kinds. Ordinarily, the mediator has sufficient status so that he/she can telephone a party and tell him that the mediator wished to talk with him for a few minutes during the day if it can be arranged. However, there are parties who feel that their status is impaired by this informal approach and who expect both a statement as to the purpose of the proposed visit and a previous appointment. Where this is the case, the mediator adjusts him/herself accordingly. This is accomplished during initial contacts as well.

Timing
There are various elements in a mediation conference which may be delayed or accelerated by the mediator or the parties in order to achieve objectives in connection with the agreement. The ways in which the members of the conference use “timing” are numerous, but a few examples may indicate its usefulness:

A party may wish to give a negative reply to a union’s or company’s request. The mediator may request the party to delay giving this answer for a period. At the end of the period the situation may have changed to the extent that the party may wish to give an affirmative reply to the request. 

A party may ask a mediator to convey a proposal to the other party. The mediator may advise the proposing party not to make the proposal at that particular time since it might be more conducive to bringing about an agreement if it were proposed closer to the deadline date.

A mediator may table an issue in order to have it brought up for consideration at a later date when its acceptance by the parties will be more likely.

A union may attempt to delay settlement so that if a strike takes place, it takes place after the payment of holiday pay to the employees is assured. The mediator can use the same incentive to request an extension if a deadline happens to coincide with some holiday.

A mediator may spend a considerable amount of time with a party which is making a proposal in order to give the receiving party the impression that the proposal was elicited by the mediator with great difficulty and that it was made very reluctantly by the proposing party.

The Principle of Fairness or Equity
As a mediator, you need to be cautious concerning the concept of fairness. Don’t allow the parties to inadvertently have you make a judgment about fairness. Remain neutral at all times.

Keep Them Talking

Throughout the negotiations the mediator bears in mind the principle that as long as the parties are engaged in discussing the issues progress is being made, although it might not be obvious on the surface of the discussion. The mediator regards it as his/her responsibility to keep the parties in negotiations as long as there are discussions going on and to stimulate such discussions where stimulation is indicated. This is a general principle, and the mediator realizes that there are situations in which exactly the opposite approach – no meetings at all, for example – might be indicated in a particular situation.

The Habit of Agreement
At the beginning of negotiations, the mediator may choose issues on which there is little disagreement. The discussion then proceeds along the lines of these issues. This may result in agreement which may establish a pattern to be followed in the handling of more difficult issues.

Another example of this approach is what is known as “clearing the contract.” Here the mediator at the beginning of the mediation session asks the parties to tell the mediator just what has been agreed upon in the sessions before his arrival. This not only puts them in a more agreeable frame of mind, but also sets limits to the issues being discussed in the negotiations. At the mediator’s discretion these agreements may be reviewed with the parties.

Avoid Positions, Welcome Interests
In discussions in the joint and separate conferences, the mediator tries to get the parties to discuss their interests and to move away from the repetition of the positions. An honest discussion of the interests that underlie those positions may lead to an agreement, but a continued restatement of positions usually leads to emotional justification of often unrealistic goals.

Control of Joint Meetings
Periodically, every mediator comes across those conferences in which everyone talks at once without rhyme or reason. In such cases, the mediator must actively assume the duties as the presiding officer of the meeting and take whatever action the mediator deems necessary to establish and maintain control up to and including breaking the parties apart until they can meet together productively.

Planting the Seed
When the logical solution to the problems which face the parties is still unacceptable to one or both of them, the mediator may nevertheless mention it or bring it up in an incidental or casual way. The seed may grow and, at the proper time, one of the parties may submit it, somewhat disguised, as his proposal.

Creating Doubt
Where the mediator finds the company saying, in effect, “Well, let them strike,” or the union repeating, “We’ll strike them,” the mediator may bring into the discussion a number of factors pertinent to the wisdom of the strike from both the company’s and union’s points of view. The mediator may discuss the condition of the labor market in the area, its tightness or looseness, the number of unfilled orders the company has on hand, the amount of material in inventory, previous strike experience, the relative strength of the union membership, and other factors which impinge on a strike. By using selective facts pointed at management and the union, the mediator may create substantial doubt in the minds of the company officials that they can take a strike and in the minds of the union that a strike is indicated. Doubt can be the best weapon in the mediator’s arsenal.

Neutrality

During the course of a heated argument, a party may turn to the mediator and ask, “What do you think, Commissioner?” There are a number of approaches which the mediator can take at this point: The mediator can inform both parties frankly that he/she is a mediator and not an arbitrator. Or, the mediator can say, for example: “You folks are doing O.K. and don’t need any help from me. Just   continue the discussion.” Or, “The company has taken the following position. What is the union’s answer to it?” Or, “This point doesn’t necessarily have to be settled right now. Let’s take up something else and return to the point now under discussion later.” Or, “My thoughts on this issue are of no importance at this time. You people are doing the negotiating, and you are the ones who have to live with the contract.” On the other hand, depending on the mediator’s relationship with the parties, there may be times when the mediator can express what he thinks.

Saving Face
There are many ways in which a mediator can save face for the negotiators. A few examples: The mediator may permit the parties to place on him/her the burden of proposing unpalatable compromises. The onus attached to such compromises may be placed on the mediator. This can be achieved by the device of a strong recommendation by the mediator, in which case one party may accept the proposal and say, “I don’t like it – but if the mediator recommends it, I’ll accept it.”

The mediator may warn the parties against taking a fixed position from which they may be unable to back out gracefully later. The mediator may suggest insignificant issues on which both parties may agree and which may provide an ostensible victory for the losing party. The mediator may approach the losing chief negotiator at the conclusion of the negotiations and inform him the presence of his committee that the mediator feels that under the circumstances nothing more could be done and that the negotiator has negotiated intelligently.

Publicity

The mediator does not believe it is advantageous for the parties to conduct their negotiations through the media. This does not frequently occur, unless it s a high profile significant case. This issue is addressed in ground-rules. This will not be an issue in the average negotiations.

The “Yes” and “No” Mediator

Only very rarely does the mediator give the impression to both parties that the mediator agrees with both their positions. For the mediator ordinarily takes a position and that position will imply agreement with one party and disagreement with the other. It need not negate the fact that the mediator understands the positions of both parties; the mediator avoids being placed in the position of the “yes” man, the type of mediator who informs both parties that he/she not only understands their position, but agrees with them, with the result that the mediator is unable to move anyone in either direction. Don’t count on insulation and always proceed on the assumption that the spokespersons or committees will tell each other everything you say about them in separate session.

Maintaining the Status of the Mediator
If a mediator is accused of bias or inadequacy, the mediator may handle the problem in several ways: The mediator may rebuke the party, the mediator may ask the parties if they are willing to handle their own negotiations, or, the mediator may ask the party to justify his assertions and thus put him on the defensive. This last approach is probably the most mature of the three and the safest one, too. Whenever this issue arises and it becomes apparent the mediator has “broken his pick,” the mediator’s Director of Mediation Services should be informed of the problem immediately.

Emphasizing the Importance of the Situation

It is frequently useful, at appropriate times during the conferences, to remind the parties of the importance of the situation, its seriousness, the effect a stoppage would have or is having on the welfare of the community, the individual workers, their families, etc. Thus, is conveyed to the parties the importance of having a definite, confirmed intent to agree and that they should lend all their efforts in that direction. This can also be overdone, so it is important not to “wave the flag” too frequently.

	Proposal Presentation




Conveying the Message
One of the most common ways in which a mediator assists the parties is by carrying messages for them. This ranges from the simple task of carrying proposals from one party to another without the mediator making any other contribution to more complex operations. Thus, when a party hesitates to present a proposal to the other party in its own name, the mediator may submit the proposal on the mediator’s own behalf or initiative. The mediator may or may not reveal the nature of the proposal to the other party depending on whether the mediator feels that withholding it may get the other party to move. Or, the mediator may have no indication whatever that a party is willing to move other than a “hunch,” and the mediator may convey this to the other party as a hunch in order to get him to move.

A mediator, when handed a proposal for transmission to the other party, may point out to the receiving party that the proposal looks good to the mediator (that is, if it really does), that since the union has moved, it might be logical for the company to make some movement, too, at this time. In any event, some comment or reaction with respect to the proposal is indicated.

The mediator makes certain that the receiving party does not get the impression that the mediator is bargaining for the other party. The mediator points out that what he/she is doing is conveying the message, to which may be added his/her own opinions for whatever they are worth.

The mediator should be a conduit for communications between the parties, but should avoid being in the position of “gofer”.

Controlling the Speed of Proposals

The mediator keeps a careful eye on the speed with which the parties make proposals to each other so that there is the direct relationship between the time of presentation of the proposal, the amount of time that the negotiations have covered, the deadline date, and the temperaments of the parties. The mediator tries to time the presentation of proposals so that the greatest amount of pressure is built up in the parties to agree to them. 

Letting the Party Make Their Own Proposal
If one party makes a proposal which is obviously undesirable to the other, the mediator may decide not to carry the proposal to the other party but instead suggest that the proposing party make the proposal itself directly to the other party so that the mediator can witness its effect of the receiving party. The mediator then convenes the parties in joint conference and lets the proposing party see for itself the violent reaction of the other party to a proposal it regards as unrealistic, unjustifiable, and ridiculous. On the other hand, if the proposal is one which might be acceptable to the other party and the proposing party makes it directly, it has more of an air of finality than if it were conveyed by the mediator in separate session.

Preparation of a Party for a Proposal

A mediator may mitigate the shock of a series of issues on a company if the mediator meets with the company representatives and discusses with them the various aspects of the issues to be discussed in subsequent joint conferences. The mediator initiates the discussion by questions such as: “Does the company think that the union will again bring up the question of the union shop?” or “What is the company’s practice with reference to holiday pay?,” etc. This approach, of course, is also used where it is necessary to prepare a union for a series of issues to be presented by a company to a union.

The Package
The package involves a series of horse trades grouped together under a single proposal. It may be proposed by one of the parties or by the mediator. Usually, it is formed in separate sessions and proposed and agreed upon in joint sessions. It is adjusted by the mediator as he/she moves between the parties. It highlights the advantages of various clauses which accrue to both parties, if it is accepted by them. It induces an exchange of advantages by both sides. It has an air of finality about it. It may or may not include all that has been agreed upon prior to the entrance of the mediator, depending on the circumstances.

Supplementing a Party’s Argument

A party may argue with the other party for the adoption of a proposal, presenting a variety of arguments supporting his point of view. In order to bring them into closer agreement, the mediator may simply repeat the arguments of the party proposing the solution. However, the mediator may be more effective if he/she supplements the arguments; that is, if the arguments used by the party are arguments based on experience, the mediator may give support to the position with the point of view that the adoption of the proposal is not only expedient but would also be profitable , or equitable, or more efficient. If the party used the argument that the proposal would leader to greater efficiency, the mediator may support a position that it also is expedient. Of course, the mediator may use this technique in supporting the rebuttal to the proposal.

Preparation of the Written Proposal

The mediator may be requested by the parties to prepare a written proposal. In such a case, the mediator has to be careful for there are two possibilities in the situation. The parties might be trying to get the mediator to help them agree. This is legitimate. But, it may be that one party is trying to get the mediator to do something for him at the expense of the other party’s position. In any case, the mediator may protect him/herself in the following way: The mediator writes the proposal, then inserts in the written material two points, one of which is objectionable to the union and the other objectionable to the company. The mediator submits the proposals to the parties. They automatically remove the objectionable points and, if they accept the rest of the proposal, they can never say that they did not have a chance to review it, examine it, or pass on it.

Rearrangement of Issues
A mediator on examining a situation may find that any immediate solution, compromise, or action will not solve the problem. The mediator may suggest that the issue be dropped for a period of time and the problem be taken up later (if it is still a problem by that time). Or, he may suggest a new approach or the consideration of other issues which may overshadow the issue being considered by the parties and perhaps actually eliminate it.

	Separate Caucuses




Exploration
The mediator, usually in separate conferences, may propose to the parties a variety of possible solutions. These proposals are not based on any assurance that the parties will accept them. The mediator submits them with the hope that one party or the other may find one of them acceptable. When the mediator does this, he/she makes certain that the parties understand that the proposals are strictly the mediator’s own.

Breaking a Problem Down Into Its Elements
When a particularly knotty issue divides the parties and no progress is being made, it may be helpful for the mediator to examine the problem or issue, break it down into its elements of advantage or disadvantage and work separately with both parties on the basis of this analysis in order to bring them closer to agreement.

Mediator Statement of Party’s Position
When a party will not express its thinking on an issue to the mediator, the mediator may, in separate conferences, make the assumption that he understands the party’s position and state it specifically from the point of view of what the mediator regards as a fair solution of the problem. This may cause the party to agree that it is their position. Or, it may stimulate the party to reveal its actual position on the issue.

The Mediator’s Proposal

When the mediator has a proposal to make, the mediator usually clears it with the parties separately. Having convinced them and secured a favorable reaction of the parties to an idea, a compromise, or an alternative solution, the mediator proposes it in joint conference for consideration and acceptance or rejection by the parties. The mediator thus avoids rejection of the idea by one of the parties, in joint session – a rejection which would place the mediator in an embarrassing position.
Integrating the Parts
The mediator, in separate conference, listens carefully to the arguments made by the parties and says little. At the close of the conference, the mediator turns to the participants and presents what the mediator regards as the summary of the points made by the members in their discussion. Assuming the members have made five points, the mediator raises his/her right hand, extends his fingers, and checks off each of the points contained in the summary. Since the points which the mediator emphasizes are the points made by the members of the conference, they may be quite ready to agree with the summary. This summary may be what the group will do in order to effect an agreement – it is their proposal.

The mediator may carry this technique a step further and include in the summary the points made by the opposing group. This is especially effective if the parties agree on certain points. The proposal will then contain elements from both sides and it may be acceptable to both sides.
Proving the Point
When the mediator wishes to sell an idea to a party or parties, the mediator is very careful not to state the idea in an arbitrary way. This might arouse resentment in the parties. Rather, the mediator makes a statement and then turns to either the company or the union and asks whether their experience backs up the statement, or the mediator brings forth from his/her own experience an illustration which supports the view.
Analysis of Arguments
In separate conferences, the mediator may raise doubts in the minds of the parties by questioning them on how they meet the strong points of the other party’s arguments, or the mediator may ask each party to reanalyze his own arguments on the basis of the facts, opinions, and arguments raised by the other party during the joint conference.

Mediator Treatment of Faulty Reasoning
The mediator keeps an ear open for statements made by the parties which are merely assertions – not facts based on evidence. Where indicated, the mediator may challenge a party’s position as unstable, untenable, or unjustifiable since it is based only on assumption. The mediator takes the same action where inference is based on inadequate or inaccurate information or where generalizations are made which cannot logically be applied to the situation under discussion.

Interrogation
The mediator may bring out the real facts in a situation by asking questions carefully posed and timed. The mediator may suggest an alternate solution or compromise, provide information in an indirect way, or effect a change in attitudes, feelings, or emotions by asking questions. The mediator may thus even induce the parties to make proposals which lead to agreement.

Assertion

The mediator may make a positive statement showing what may happen under certain circumstances. This constitutes a direct approach, the opposite of the “interrogation” technique.

Identification
A mediator, in discussing a series of alternatives with a party, may bring out all of the advantages and disadvantages pertaining to all of the alternatives. The mediator, in effect, may place him/herself in the position of the party and examine the various proposals with him. When the review of the alternatives is completed, the party may be so impressed with the mediator’s frankness that he may lend a ready ear to what the mediator may have to say regarding the party’s choice of the alternatives.

Intelligence

This is sometimes referred to by mediators as the “don’t kid me” approach. The mediator demonstrates that he/she is at home in the situation and, using this approach, accomplishes a number of objectives: If the parties are confused, the mediator brings light to them. If the parties have clearly in mind what their problems are and are, nevertheless, befogging the issue for the benefit of the mediator, he/she places his/her cards on the table and calls their bluff, telling them that the mediator knows what is going on. A variation: The mediator may actually be ignorant of the situation and may pretend understanding until the pieces of the puzzle fall in line.

Standard Practice
A conservative management representative who balks at a proposal of the union to take certain action may be assisted on his way to agreement by the mediator pointing out that the proposal is not unusual, that it has been accepted by the other representa​tives in his industry and area, and that the practice requested by the union has assumed the status of an “authoritative tradition.” The same approach can, of course, be used by the mediator in his dealings with the union. This presumes that the mediator knows very well what is going on in the union and industry with which he is dealing.

Broker

Where mediation assistance is not desired, thought it is indicated, it may be offered on a “behind-the-scenes” basis; that is, the mediator calls no joint sessions but meets with the parties separately giving them whatever help the situation warrants. In such cases, the labor relations director, for example, is spared—to him—the painful experience of having to appear at a labor-management conference chaired by an outsider. Many mediators are responsible for settlements at which they never appear.

Enthusiasm and Apathy

In separate conferences, the mediator may help a party along the road to agreement by enthusiastically endorsing a proposal which is under consideration and which the mediator believes has some chance of acceptance. Or, the mediator may raise doubts in the minds of the party by pointing out the disadvantages which will occur to them if they are successful in getting the other party to agree with the request(s)—request(s) which the mediator does not believe will be accepted and which act as barriers to getting an agreement. The mediator may combine both approaches in his/her work with a party so as to present a picture of unrestrained enthusiasm for some positions and deep pessimism with reference to others.

	Getting Parties Moving




The “What If”
One of the most common mediator’s techniques is that of getting a party to move by approaching him with the statement, “What if I get the union (or company) to do so and so if you will do thus and thus,” or various other similar expressions. Often you may already know that one party would make such an accommodation before you try the “what if.”

The Extension
Sometimes the strike deadline can be extended by the mediator committing the parties to a meeting on the day of the proposed strike with the provision that there be no strike until the conclusion of the meeting. The mediator holds the parties in the meeting for an indefinite period. Often both sides appreciate such a suggestion by the mediator.

Trading Issues

A mediator may manipulate issues so as to bring about agreement. For example, the parties may be facing a situation where the union requests both a wage increase and retroactivity. The mediator may suggest that retroactivity be dropped in favor of an equivalent arrangement in the way of a wage increase or that part of the wage demand be dropped in favor of the satisfactory settlement of the retroactivity issue.

Reduction of Issues and Positions to Writing by the Parties

A mediator may ask the parties to list in writing the issues and the value they attach to each for the mediator’s use. This has a two-fold effect: It helps the parties clarify their thinking, since they must put their thoughts in writing, and it provides the mediator with knowledge as to the goals and objectives of the parties.

The parties may be reluctant to write down the issues and their positions on them. The mediator may feel that the circumstances indicate the reduction to writing of at least the issues which face the parties, if not their positions on these issues. If the parties persist in their reluctance, the mediator may achieve the objective of obtaining a written record by asking the parties what the issues are and then him/herself recording their oral statements in writing. If the mediator asks them to give the issues slowly so that they may be written down, it may force the parties to think about them as they detail them.

A variation: The mediator may ask the parties to reduce their positions to writing using as much of the point of view of the other party as is acceptable to them. These statements are then turned over to the mediator who examines them. If there has been movement, the mediator exchanges their proposals. If neither party has moved, the mediator files them.

Yet, there are also circumstances in which the mediator will discourage the reduction of issues to writing. The mediator may recognize internal dissensions on one or both sides of the bargaining table which may make it very difficult for the issues to be put in writing. The mediator may realize that most of the issues are not real issues but window-dressing, and their recording may act as a bar rather than as an aid to progress. It may be that the parties do not have the issues sufficiently clear in their minds so as to make it possible for them to be recorded.

Assumption
When the parties fail to make any progress, the mediator may select the issue which is the stumbling block and ask the parties to agree to assume that the issue has been resolved. The mediator then turns their attention to the remaining issues. Once these have been resolved, it may be possible to attack the real bone of contention with somewhat better success.

A variation: The mediator may feel that the parties are in virtual agreement on a major issue in dispute but finds them refusing to put their cards on the table. In such a case, the mediator may ask the parties to assume agreement on the issue on the basis of a “mediator’s proposal.”

Recognizing Legalistic Obligations

There are times when a party is under a legal obligation to perform in a certain way, (i.e., following OSHA regulations or court ordered mandates). When this occurs, the mediator’s role is to assist the other party in understanding the legal mandate. If the said legal mandate is questionable, the mediator should advise the parties to seek legal counsel.

Subcommittees
Occasionally, where the committees are large and the issues many, it may be helpful for the mediator to set up subcommittees of specialists to handle particular problems. Thus, for example, the two time-study specialists on both sides may retire from the joint session to a private office to work out the problem of the incentive rates. When this technique is employed, every effort should be made by the mediator to show that it is not his purpose to divide a committee for ulterior reasons.

Marathon Sessions
The mediator may find it desirable, where one or both parties refuse to move, to keep them in session for an indefinite period so that the parties gradually begin to resolve the dispute. A good rule is if the sessions continue to provide progress, keep them going but if the parties start going backward, adjourn the meeting. Sometimes there is a political need for a “marathon” bargaining session to demonstrate commitment to the union’s memberships cause at the ratification meeting.

Reducing Committee Size
When the parties are large and little progress is being made, the mediator may propose that the chief spokesman meet along or accompanied by one or two of their committee members with or without the mediator. Where this is done, the mediator makes certain that the circumstances are such that the committee will not get the impression that the mediator is trying to divide the members for ulterior purposes. Much depends in such cases on how much confidence the committees and the chief spokesmen have in the mediator.

Parking an Issue
When the parties have agreed on everything but one issue, the mediator may suggest that the parties consummate their agreement on the items on which tentative agreement has been reached and give further consideration to the remaining issue within a stated period in the future. If the parties have not resolved their problem at the end of that period, then the mediator might enter into the picture and offer to make him/herself available. This is an especially useful technique where the remaining issue is a part of a more serious problem. In that case, the mediator may offer assistance to be available after the conclusion of the negotiations in connection with the major problem. Joint study committees or pilot programs have helped avoid many work stoppages.

Letting the Party Choose
In both joint and separate conferences the mediator may suggest language which, although it follows a main theme, may have three or more written variations. Thus, the party or parties may not consider the suggestions as an arbitrary approach on the part of the mediator and will have a choice as to what variation is acceptable to them. When the final decision has been made, they may feel that it was their decision and not that of the mediator who proposed the language.

The Use of the Party’s or the Mediator’s Commitments
A mediator, knowing that a party or parties have commitments for Saturday or Sunday evenings, may refuse to adjourn a meeting at the dinner hour or on Friday evening. This pressures the party or parties into movement in the direction of agreement rather than disturb their personal commitments for dinner, weekend party, or fishing trip.

The mediator’s personal and official commitments are used in the same manner. There is one difference here – the mediator’s commitments may be fictitious. The mediator may even show his intense interest in the case by canceling his fictitious appointment.

The Tired or Busy Chief Negotiator
When one of the chief negotiators informs the mediator and the parties that he is unable to continue with the conference because a prior commitment interferes or because he/she is exhausted, the mediator may suggest that the conference be continued without the chief negotiator. The mediator then sets a subsequent date at which the chief negotiator, his first assistant, the opposing chief negotiator, and the mediator meet and at which the chief negotiator who was absent from the rest of the conference will be brought up to date.

The Impractical Suggestion
The mediator may suggest an impractical solution or device so that the parties, in their efforts to show the mediator how ridiculous the proposal is, may come up with a practical solution. The mediator may indicate to the parties that he/she realizes the proposal is impractical, or the mediator may offer it as an ostensibly serious contribution.

Challenge
When an employer does not believe that the union committee and its international representative are backed by the membership, the mediator may sell the union representative on the advisability of conducting a secret ballot on the company’s proposal. If the membership overwhelmingly rejects the company’s proposal, the company is convinced as to the position of the membership, and the union representa​tives receive the backing necessary to effect some movement on the part of the company. If the membership accepts the company’s proposal, the union representatives have placed the burden of the acceptance on the membership.

This technique is particularly useful where an international representative has two or more committee members over whom he has no control and where he needs the backing of the membership in order to consummate an agreement.

The Warning

Most mediators find out what the company’s past policy has been with reference to strikes: Does the company hold its position to just about the last minute and then give in, taking the best agreement it can get? Does it hold out and take a strike and, after a short interval, give in to the union’s demands? Does the company hold out and take a strike and win the strike by not capitulating to the union, even if the strike is long-drawn? The union’s policy on strikes and on voting the contract is also ascertained. For example, the union may have a history of voting an offer, knowing the membership usually turns down the first contract offer the union brings back. The mediator warns the parties of the consequences of these actions, based on past practices.

The Round Robin
Sometimes when the parties are stalemated, the mediator may hold a separate session with the union (or company) in which the mediator asks the individual members of the committee and the chief negotiator to state their individual opinions on the major issues which are in dispute. Their statements to the mediator have two favorable aspects. First, each member who speaks gains status and to that extent his relationship with the mediator is improved and, secondly, during the course of the statements, the mediator may be able to find a weak link in the chain of defense which the party has set up against movement on its part.

Highlighting the Best Possible Alternative

A mediator may bring about agreement in this way: The mediator points out the disadvantages of all of the alternatives but one – the one the mediator feels is the only possible one which will be accepted by the parties under the circumstances. This one the mediator presents in all of its glory. When the presentation is finished, there would seem to be only one logical course of action to be taken: the adoption of the proposal in favor of which the mediator has been directing his argument.

Use of an Outside Union
A mediator’s, union’s or company’s decision may be influenced by the action taken by another union in the same establishment. Thus, for example, their actions may be determined to a large extent upon the action which a union – not a party to the negotiations – will take in connection with honoring a picket line of a union which is a party to the negotiations and which either is striking or contemplating striking.

Use of Significant Persons or Outside Help
Where one or both parties are reluctant to move in the direction of agreement, the mediator may enlist the influence of government agencies, such as the Army or the Navy, important manufacturers, such as prime contractors, other union leaders, and important officials such as the mayor of the city or governor of the state, where such agencies or persons may have influence on one or both parties.

Varying the Picture in Exchanging Information

Sometimes the mediator finds that the parties have thoroughly exhausted the exchange of informational material between them. In such cases, some progress may be made by the mediator suggesting a different approach so far as the exchange of information is concerned. Thus, a letter from the president of a company to either the international representative or the committee may carry considerable weight. Or the international representative may invite an expert to argue a disputed point for him.

The Bulldog
Sometimes, when the mediation meetings have proceeded with comparatively little progress to the deadline date, it is helpful to open the last meeting with an attitude which shows that the mediator does not regard the final meeting as a mere formality, a meeting held because the rule is to hold one just before the deadline. The mediator rather faces the parties and informs them in no uncertain terms that there is work to be done and that the mediator and the parties are going to do it. The mediator then proceeds to mediate and mediates until the parties have reached an agreement or until the mediator is no longer able to hold them together.
The Deadline
When a union sets a strike deadline and indicates that it intends to strike at that time, the mediator may give the impression that he/she completely accepts the union’s statement. Throughout the mediator’s meetings with the company, the mediator indicates that it is his/her belief that the union will strike at the deadline date unless there is agreement before that time. At no time does the mediator indicate to the parties that he/she has any desire for postponement or delay of any kind. This builds up pressure which may be used by the mediator in implementing or supplementing other techniques to resolve the situation.
Withdrawal of the Parties from the Scene of Action

Where the publicity and environmental factors (continuous pressure from militant elements constantly working on bargaining committee members) in connection with a case preclude any dispassionate review of the situation by the parties, it is sometimes wise to remove them physically to an area entirely divorced from the disturbing factors.

	Overcoming Resistance




Considering the Source
A party may realize that the mere fact of making a proposal to the other party will result in its refusal. The refusal may follow, not because of any objection to the merits of the proposal but because of the fact that the proposal has been made by an opponent. In such a case, the mediator makes the proposal (or supposal) on his/her own initiative. The party receiving the proposal may be more willing to examine it and “work” with it since the feeling is that it is untainted by sponsorship from their opponent. This should be done in separate caucus to obtain the parties agreement before it is done in joint session.

Preparation of a Party for Capitulation
When it is obvious that one of the parties is not going to get an agreement with which he will be happy, there may be no alternative for the mediator but to confront the party with the realities of the situation, that the facts being what they are, there is nothing else that can be done but to accept the unpalatable agreement gracefully. The mediator may point out that the other party knows that its opponent has no way out of the situation and that, therefore, the best possible approach might be to try to settle for the best deal that the opponent will give.

Pride of Authorship
A proposal made by a party may be unacceptable to the opposing party merely because it was made by the other party and not because it is basically deficient. In such cases, the mediator may ask the party to whom the proposal is made to examine it, revise, amend, or rephrase it in his own language. The result may be an amended proposal which is actually no different than the original proposal and, therefore, is still acceptable to the proposing party.

Cost-of-Principle Approach
When one party or the other continually keeps referring to principles, the mediator may indicate to him in some manner the approximate cost per hour, day, or week the principle costs him.

Deliberate Adjournment
There are instances when it is obvious to the mediator that the time to settle has not yet arrived. At that point, the mediator and the parties are better served if the meeting is adjourned. In such instances, it becomes appropriate for the mediator to inform the parties that “Timing is everything in negotiations and at this point in time, it makes no sense to push forward.” The mediator may want to set another meeting date or simply recess the meeting “subject to call of the mediator.”  

Paying the Piper
The parties who make idle threats to take this or that action may be given pause by the mediator who brings to their attention the costs involved in their proposed actions. A party who is talking about arbitration as a solution to a problem which he/she is creating him/herself may start thinking a little more carefully about his/her problem if the mediator points out the pitfalls of arbitration. If a union starts talking about a slowdown, the mediator may review with the committee the financial impact on both the company and the bargaining unit.

The Summons
In the days before the FAX, E-Mail and the Internet, the importance, prestige, and status of a mediator was sometimes enhanced when the mediator summoned the parties by telegram to a conference. The circumstances under which the telegram was sent varied. Today it is a FAX that may be sent in order to confirm the fact that a meeting is to take place. It is most useful when the response of a party to a request for a meeting is a reluctant one and they need the impetus of the written joint summons to the parties from the mediator to insure their presence at the meeting. The reluctant party usually realizes that refusal to attend may be followed by unfavorable publicity if the document is released by the other party. This is done only after the mediator has been in contact with the parties. Wire the deal beforehand.

	Difficulties with Negotiation Parties/Members



The Recalcitrant
Occasionally, failure to agree may be due to the arbitrary resistance of one member of either the union or management negotiating team. This person may be holding out in spite of the fact that everybody else is ready for agreement. In such a case, if the mediator is acceptable to the parties and if he knows them very well, the mediator may in separate session point out to the recalcitrant in very direct fashion the error of his ways. The mediator will demonstrate in no uncertain terms that the recalcitrant’s position is untenable. This may be the factor which will cause a reversal of the recalcitrant’s position.

Handling a Disruptive Committee Member

A mediator may find that a member of one of the negotiating teams continually disrupts progress in the negotiations by emotional outbursts, uncalled-for remarks, and persistent pursuit of extreme arguments. The mediator may take several approaches to deal with the situation. The first approach is to attempt reasoning with the disruptive member by keeping the discussion focused on issues and how important they are to get resolved. Another approach is to put the onus back on that member to come up with an acceptable idea to solve an issue(s). By way of example, the “Blocker Rule” as used in IBB negotiations. It is imperative to remind the person that he/she represents more than just him/herself.

Responsibility and Irresponsibility
The mediator may find that a participant at the bargaining table is irresponsible. This may be a committee member, an international representative, a field representative, or a labor relations director, etc. In such a case, the mediator has much work to do. Dealing with personalities is more difficult than with the bargaining issues. It becomes imperative for the mediator to take whatever time is necessary to “hear” all of the arguments and positions. After the “venting” process has been completed, the mediator begins to methodically dissect each issue until it loses validity or sensible proposals are generated. Responsible and sound reasoning eventually have a way of moving irresponsible negotiators toward a common sense position. 

Humoring a Person
The mediator may encounter that type of negotiator who has a large number of idiosyncrasies to which he must cater in order to ultimately achieve agreement. In other words, the mediator regards each negotiator as an individual and tries to move the individual on the basis of his background, personal likes and dislikes, and prejudices. Make sure you don’t exceed proper bounds and become their fool.

Adjustment of Service Representation
When the parties are deadlocked and the mediator is unable to bring about agreement because of the nature of the personalities of the parties, because the mediator’s technical knowledge is inadequate for the situation, or because of the mediator’s own personality, it may be wise for the mediator to bring in additional mediators or a mediator in place of or in concert with him/herself. The mediator arranges for such changes with the regional Director of Mediation Service.

Use of the Committee Members
Where the mediator finds that either the company or union spokesman is extremely difficult to deal with, the mediator may have to confront the spokesperson arousing doubts in the minds of the members of the committee. Later, after the mediator leaves the room, the members of the committee may raise an issue with the spokesperson citing the mediator’s point of view. This approach may influence the thought process toward acceptance of a new or different proposal to solve an issue.

	Risky Techniques




Side-Bar and Off-Record Meetings
The mediator may call the chief negotiator aside in an effort to determine what the real position of his/her group is, what he/she will finally settle for, the nature of the thinking of his/her committee, or what, if any, movement is available. The mediator may maneuver the situation so that he/she is able to bring about meetings of both chief negotiators with the committees sometimes being unaware that such meetings are taking place. (Risky, be careful.) The mediator may enlist the services of persons with influence on the parties to assert their influence so as to accelerate the progress of the negotiations.

The Mediator’s Approach to the Parties

Some mediators, in talking to the parties, determine who the unofficial leader is, finds out the nature of their background, and then adjusts their approach accordingly. The mediator’s arguments can them be tailored to the background of the parties. (The best advice is to be yourself, don’t try to get into someone else’s persona, it’s not worth the trip!)

Suggestions and Recommendations
Throughout the various bargaining stages, the mediator will frequently make suggestions to either or both parties in separate conferences. As the deadline approaches, the mediator may suggest solutions, compromises, etc., in the joint conferences as a basis for discussion. If the deadline has been reached, as a last resort, the mediator may make a recommendation in joint conference even though one party or the other may not have accepted the recommendation in separate conference. 

One technique, which is used only rarely, is applicable a few minutes before the strike deadline. In this case, the mediator, without clearing the proposals with the parties first, presents to the parties in joint session a series of ideas, proposals, and suggestions in the hope that one of them will be seized upon by the parties in order to avert a stoppage. The mediator does this knowing that if it is rejected, his/her usefulness as a mediator may be at an end insofar as the particular case or even working with the parties is concerned. 

Smoking Them Out
When the strings are being pulled at places other than at the conference table, the mediator may make a determination as to whether to remain passive and permit the parties to continue negotiating with the decisions being made elsewhere or to smoke out the manipulators behind the scenes.

If the mediator decides to smoke them out, he/she may ask for the appearance of the higher authority at the conference table. The mediator may make the request do this directly or may suggest that a party ask its opponent to produce the ghost at the table. If the party who represents the ghost is reluctant to produce him/her at the bargaining table, the mediator may offer to get in touch with the ghost and ask him/her to appear at the table. Strangely enough, there are cases where the committee at the bargaining table on its own initiative will ask the mediator to get in touch with the ghost.

Ghosts are not always people, however. They may be circumstances such as absentee ownership, national union policy, home office policy, etc. These, too, may or may not have to be smoked out. (High Risk! Talk this over with the regional Director of Mediation Services before proceeding.)
Pointing the Arrow
When there is more than one given person on the committee as, for example, two international representatives or a company president and his attorney, who are doing most of the talking, the mediator may determine which of the two persons has the more realistic approach and direct the discussion to that particular person. The mediator may implement this technique by influencing the committee members to recognize this realistic person as the one who should receive the most attention and who will eventually decide the party’s course of action. (Such a technique must be used with a great deal of discretion if you want to survive.)
Substituting Negotiators

Where it is obvious to the mediator that a chief negotiator is responsible for delaying the progress of negotiations, the mediator may take action which will result in the removal of this negotiator and the substitution or supplementation by another. Great discretion must be used if the mediator believes such drastic action is warranted. A discussion with the Director of Mediation Services is advised before taking this action.
Where the chief negotiators are definitely unsuited to negotiate with each other because of the nature of their personalities, the mediator may, by discussing this problem with them, get them to bring in substitutes for themselves. They may decide to leave the negotiations or take a secondary role.

Generally, this is not possible and it may be unwise to secure the removal of one negotiator without the removal of his opponent. A good way, therefore, to remove negotiators is to approach one of them with the following: “I think I can get Mr. X out of the picture if you will step aside.” Again, the mediator should have a good relationship with the parties before even suggesting such drastic action.

Influencing the Result of a Union Ratification Meeting
After the agreement has been reached, the mediator may believe that there is no question negotiations have been completed and all that can be achieved without a work stoppage has been done. If the membership rejects the agreement, the mediator has no plans to call further meetings until either side reverses its position on unresolved issues. In addition, he seeks to have the ratification meeting held before the strike deadline. If the committee informs the membership of the mediator’s position, the membership may hesitate to reject the agreement. (Definitely a high-risk strategy that could find a new mediator conducting the next meeting particularly if the management caves after a membership rejection and indicates that they will make further concessions.)

Questioning a Proposal
When one party or the other makes a totally unrealistic proposal, the mediator may question the proposal so as to emphasize its absurdity. This technique may be employed in joint or separate conferences. 

Mediator Withdrawal
Sometimes after long and unproductive sessions, the mediator may rise and inform one or both parties that the mediator feels that there is no longer any use in continuing the mediation session, that the parties are not really negotiating, that the mediator feels that the whole situation must be brought to a conclusion either by a strike or a continuation of a strike, and that the mediator is accordingly withdrawing from the situation. Such a threat may cause one or both parties to move.

NOTE: This is a dangerous technique in that one of the parties may call the mediator’s bluff and pose no opposition to the mediator’s leaving. However, the mediator is very careful to apply the technique to situations in which he/she is confident that at least one of the parties will request the mediator to stay.  The mediator applies it, for example, where one of the parties is weak and fearful of being left alone with the other party without the mediator. Or, if the die has been cast and the chips are down, and the parties are merely sparring, the mediator may threaten to leave knowing full well that the parties will not let the mediator go since a decision is imminent.

Challenging the Spokesperson

The mediator may find that the agreement is not being reached because the chief negotiator of one or the other side has little or no control over his committee. For example, an international representative may have no control over his committee and the committee may be insisting on an unrealistic position. In such a case, the mediator may give the international representative a good dressing down in front of his committee, making the point that the mediator is surprised to see the international representative taking such an unrealistic position. You would normally talk to the spokesperson prior to doing this to get their support. For example, the mediator may say in front of the committee, “Fred, in all the years that I have known you, I have never seen you take such an unrealistic approach in negotiations. You know that fifteen percent is ‘pie in the sky’ and you’ll never get it.” Coming from the mediator it may help the representative later on during private discussions with the committee.

Blow-Up
When no progress is being made, when the parties seem to be simply marking time, or when the parties seem to be unaware that a deadline is approaching, the mediator may allow a discussion to blow up or will him/herself interject factors which cause the discussion to blow up so that there follows a release of tension and an accelerated exchange of ideas, opinions, and thoughts. As the discussion becomes more active, issues may become clearer, and there may result some progress toward agreement.

Calling the Bluff
A party may insist on concessions far in excess of what is reasonable because the other party may value highly a concession which it asks in return. For example, a company may feel it almost imperative that it secure a three-year contract from the union. The union may be aware of this and in return for granting this clause may be asking for “the sky.” In such cases, a way of getting the union to be realistic is for the mediator to suggest to the company to call the union’s bluff and offer a one-year contract with just the minimum concessions. This move may be followed by the union’s acceptance of the three-year contract together with only reasonable concessions.

A variation of this approach is the following: The parties may be divided on the union’s request for a union security clause. In such a case, the issue may be resolved by the mediator suggesting that the company offer only the checkoff. If the union is really serious about the union shop, for example, it will reject the checkoff and hold out for a stronger form of union security. However, if the request for a union security clause was not really a major item among the union’s requests, the problem may be settled by its acceptance of the checkoff.

Assumption of Defeat
At the deadline, in order to shock the parties into moving in the direction of agreement, the mediator may start to go through the motions of adjourning the meeting; that is, doing the physical things associated with ending a meeting – gathering notes into his/her briefcase, asking for phone numbers of the union’s strike headquarters, switching off the lights in areas not being used, getting the strike procedures organized, etc. The technique may be used in either joint or separate sessions. It is used in separate sessions where the mediator believes that the situation is very serious and that the parties should be impressed by the imminence of the strike. It is used in joint conferences when the possibilities of the strike are not as strong and where general statements of the mediator concerning a possible strike are designed to accelerate the parties’ efforts toward an agreement which actually seems to be in the making.

A variation: The mediator may assume a despondent air, and as the mediator moves between the parties, comments, “You’ll have to strike them,” or “They’re going to strike,” whichever is suitable to the case.

Another variation: The mediator may take a more aggressive attitude toward the parties when the analysis has indicated that the time for the parties to decide their issues has come. The mediator may discuss the analysis with the parties and suggest that they strike or permit the strike to take place, whichever is suitable. The suggestion, of course, is made for the purpose of accelerating the decision of the parties in the direction of agreement.

Another variation: As the mediator works with the parties in joint and separate conferences, his/her actions and demeanor may indicate that he/she regards the threats of the union to strike or the company’s indifference to the threat as sincere, bona fide, and honest statements of the intentions of the union or company.

Sympathy and Severity

A party, either because of the circumstances or because of his emotional makeup or both, may have an acute need for sympathy. If the mediator supplies it, the party may be more willing to listen to the mediator’s suggestions for the resolution of the issues. On the other hand, where a party has taken a rigid, uncompromising position, he may be moved from that position by the mediator who takes a stern, stiff, severe attitude toward the party.

Publicity (as a Weapon)

The mediator may enlist the newspapers and other communication facilities to appeal to the parties to beat the interest of the community in mind and to cooperate in trying to reach an agreement, and, where the parties seem hopelessly deadlocked, to take a position in order to get the parties to move.

Very occasionally, it is helpful to suggest to the parties that it may be necessary to review the nature of their situation with press representatives. It may be that in such a case the parties may be anxious to arrive at an agreement rather than face the music which follows publication of their positions.

	Challenges in Mediation




1.  Securing a Commitment to Mediate
· Communicate with the party which contacts you that you want to spend equal time talking with both sides before a decision to mediate is reached.

· Aim for small behavioral steps and limited steps:

· Will the other party agree to a talk on the phone with you?

· Will they attend one meeting?

· Listen actively for objections and concerns; offer clarifying information where appropriate.

2. Dealing with Interruptions
· Use your opening statement to ask each party to hold comments until each side has made their opening statement so that you, as the mediator, get to hear everything.

· Explain the importance of your hearing both sides, and their hearing the other side, and reinforce that each party will get an opportunity to speak.

· Treat the interrupting party with respect, but be firm.

· Keep things on a positive note.

3. Failure to Keep Agreements
· Find out why the party is not agreeing- is there some misunderstanding that can be remedied?

· Try to talk them out of it and get the offending party to focus on the likely consequence of going back on an agreement.

· Try to avoid the problem in the first place. If you are not sure about commitment to an agreement, poll each party to see if they can commit.

4. Responding to Verbal Attacks
· Treat all verbal attacks with respect. Rather than defending yourself, consider it a diagnostic opportunity to gain more information.

· Acknowledge the attack and ask questions first.

· Use active listening techniques.

· Apologize when necessary to clarify.

5. Dealing with a Laundry List of Issues
· Ask the parties to provide x number of issues they believe can easily be resolved which will not be shared with the other party.

· Ask the parties to group the issues into like subjects and prioritize them.

· Work on groups of issues, rather than individual ones.

· Work first on those that both parties identified as easily resolved.

	Final Agreement




Finality
Where the negotiations have proceeded for a reasonable length of time and the parties are in fairly close agreement, it may be helpful for one party or the other, at the suggestion of the mediator, to present a bonafide final package to the other party with the statement – an honest one – that the package is all there is and there isn’t any more. The technique must be timed so that there is agreement rather than a disruption of negotiations as a result of its use. Much depends on the company’s practice: Will the union regard the statement that the final decision has been made as an honest one? Will the company be honest with the mediator and actually make no further offers after the ostensibly final last offer has been made?

Ignoring Dropped Issues

 If the parties have obviously concluded their agreement and the conference is coming to a close, the mediator ordinarily will not bring to their attention issues raised during the beginning of the conference sessions and which they have conveniently forgotten for reasons best known to them. Let sleeping dogs lie unless you know that the parties have clearly overlooked an issue which will bite them in a ratification meeting. It happens! A sidebar with the chief negotiator is the place to make this inquiry.

Handling Two Remaining Issues

The mediator may use the following technique during the final stages of negotiations when two issues remain unresolved: In a separate conference with the union or the company, the mediator requests the party to inform him/he as to which of the two issues is of greater importance. If the mediator receives this information, he/she then goes to the other party and tries to secure their assent to granting concessions on the issue of greater importance. If the mediator receives a promise of concessions on the major issue on the assumption that the other issue will be dropped, the mediator can then return to the first party and inform them that if they will drop the relatively less important issue, it might be possible to persuade the other party to grant the request in connection with the major issue.

In cases where the two issues are of equal importance, the mediator may approach the problem in this way: If the two issues are both “company” or “union” issues, the mediator may develop them consecutively unless the tangents of the issues dovetail in which case they will be developed simultaneously. If one of the issues is a “company” issue and the other a “union” issue, he/she may develop them simultaneously in order to take advantage of any trading possibilities that lie in the situation.

Reduction of Agreement to Writing
When an agreement has been reached, the mediator may request the parties to reduce their agreement to writing before he departs. Yet the experienced mediator knows that there are cases when the point should not be raised. The oral agreement may have been reached with great difficulty. It may be wiser in some cases because of the nature of the temperament of the parties for the mediator to congratulate the joint committees on their hard won agreements and adjourn the meeting before the agreement is disrupted by a discussion of the words and phrases which will go into the final written agreement.

Mediator Attendance at Membership Meetings
Mediators usually do not attend meetings of union memberships when they are giving consideration to the acceptance or rejection of a company proposal. They know that if the proposal works out badly for the membership the mediator is smeared with some of the blame which goes with its ill-considered acceptance. Each situation must be examined from the point of view of the good the mediator can do as weighed against the possible harm to the mediator and the Service. On the rare occasions when the mediator attends such meetings, the mediator may limit him/herself to such activities as confirming the understanding of the committee and its spokesman as to the nature of the company’s proposal, substantiating the committee’s concept as to how the proposal would be administered, or substantiating the committee’s statement that if a strike is to take place, it could be a long one, based on the mediator’s knowledge of the company’s past history. Try to be the last speaker before a vote. The mediator needs to inform the DMS of any attendance at a ratification meeting.

The Agreement Which Is Not In the Contract
When an issue is important to the party, but one party or the other does not want it in the written contract, it may be possible to cover it either by an oral agreement or by a letter of intent.

This approach is frequently used where policy problems are involved. Local plant practice may differ from home office practice. The international union might have a policy on the issue involved and a deviation from it might not be permitted in the local agreement.

	Summary and Conclusion




It should be clear to all who read this handbook that the techniques detailed are offered only as an aid to the FMCS mediator – in particular the mediator with limited experience – and it is no way meant to be all inclusive.

It is just as obvious that this handbook is not complete nor is it expected that it ever will be. It is merely a setting forth of some of the more common techniques used by mediators over a period of time. They are all techniques which have been used at one time or another. They are techniques that have worked at one time or another. However, they are not Intended to be used in each and every situation. Their use or non-use is left to the judgment of the individual mediator.

On a periodic basis in the future, it is intended to update and revise this handbook based on additional data from the field mediator. For the present, it is offered for your information.
The 7,000 Habits of 

Highly Effective Mediators
	The Role of an FMCS Commissioner



ADVANCE \d 14"A commissioner: 

· Must be a labor-relations expert. S/He must know basic wage and contract patterns, labor laws, procedures, current issues and governmental regulations relating to collective bargaining problems. In addition, s/he must be a student in the field of human relations and thoroughly versed in the art of mediation. More specifically the mediator should know the L-M climate in the area s/he services, and the L-M leaders.

· Must be completely impartial. He/She should be natural. The parties must be aware of the commissioner's spirit of neutrality. They must understand that FMCS provides "service,” but does not supplant either party or use their prerogatives.

ADVANCE \d 14"In personal conduct, a commissioner:ADVANCE \d 7"
· Should dress appropriately for the role as a representative of the US Government, but also be cognizant of the comfort level of the parties.

· Should be punctual.


· Should be patient in all dealings with the parties.

· Should be friendly with the parties but not overly familiar.

· Should not be under obligation to the parties.

· Should not accept gifts, unless of very nominal value. Having lunch with one of the parties is not objectionable, if the other party is advised in advance and does not object. Discretion is important. There are many occasions when it is inadvisable.

· Should keep the other party advised informally when contact is made with one party.

· Should be honest and frank in all dealings.
	Communication with the Parties After Assignment is Received


The office files should be checked to find previous cases involving the same parties and to secure background from such files. Whenever possible, consult with mediators who have previously handled the situation. The first contact should be with the party requesting services. But in any, event both parties should be contacted.

In making monthly contacts, express interest in the situation and your willingness to be of help. Possibly alternate contacts with the parties, after the initial contacts.

Confer with each party when arranging a joint conference. Don't rely on a contact with only one party. If either party is unacquainted with the work of the Service, give a brief explanation of our functions and policies. Be particularly careful when contacting the parties after a certification. During initial contacts, issues should be explored but not in excess detail. During the exploratory process, you can sell your role as a mediator to the party that did not request the service.

If the initial contact shows that the parties have not exhausted collective bargaining, indicate you are not going to move in but will be available to them in the event they reach a deadlock. The parties may jointly request that you remain on the case. In that event, do so. Consider asking spokespersons if they have any problems with being called into a "sidebar" during a joint conference. Be careful that the parties do not use the calling in of the Service as a threat against each other.

In entering an assignment, be prepared on such relevant facts, laws, and procedures as you may reasonably anticipate in the course of negotiations. It is very helpful to check recent settlements by the company or union in the area.

	Meeting Place for Conference



Any meeting place is satisfactory if it is agreeable to the parties. Be alert, to the sound proofing quality of the meeting place. Bear in mind that a meeting site that is too posh and comfortable may be detrimental.

· Holding a meeting on neutral territory is desirable.

· Using Service offices is desirable but not required.
In difficult situations, a change of meeting site is sometimes very helpful in changing the bargaining climate. If the parties suggest a meeting on neutral territory and no office is available, they will generally share the cost of a hotel room. If a commissioner initiates the suggestion, the Service may pay for a hotel room, if approved in advance by your Director of Mediation Services.

	Conference Procedure 


As chairman:

Decide if you may wish to start in separate or joint conference. Many mediators prefer to start with brief separate conferences:

· To briefly learn nature of the dispute: a few issues or many, etc.

· Identify spokespersons and get some feel for the respective committees.

· Learn if there are any personality conflicts or "bad blood" between the parties.

· Determine if there are supersensitive issues.

Be alert for signs of hidden agenda.ADVANCE \d 14"

· Joint Conference

· Status of commissioner as chairman:

· Establish the fact of your chairmanship at once; take your place at the head of the table; if away from field station arrive early. 

· Make an opening statement indicating your function. 

· The statement should be affirmative rather than negative. For example, “It is the function of the Service to assist parties in reaching an agreement. To be of assistance I need to know the issues.”

· If a stenographer is present, attempt to have him/her dismissed so that the parties will talk more freely. If it is impossible to exclude the stenographer, resort more frequently to separate conferences than you otherwise might.

· Decline to participate verbally if anyone insists on recording the meeting.

· A commissioner’s function is to get the parties together and negotiations started. Inject yourself to bring the parties back to the subject by use of questions if they are straying, and make suggestions if they seem to be lagging.

· Discourage or bar more than one conversation at a time.

ADVANCE \d 14"Presentation of Demands

· Elicit from each party a general statement of all issues at the outset. 

· Attempt to secure a conclusive list of the demands of each party and discourage the introduction of additional demands. If new demands are made, the other party should be given an opportunity to study and to answer.

· The party making demands should present their current position first.

· At this point, questions may be asked by the commissioner only to clarify issues.

· Many mediators in the initial meeting advise the parties that the first order of business is to fill in the mediator on current positions.

· Questions which put either party on the spot should not be asked in joint conference. If such questions are necessary, they should be reserved for separate conference. Each party should be given opportunity for adequate presentation of current positions. 

· Issues should be taken up separately and discussed without lengthy argument.

· The order in which issues are to be taken up depends on the nature of the demands, the attitude of the parties toward them and the degree of flexibility or rigidity evidenced. Generally it is better to review the issues in the order in which they appear on the respective agendas. If parties are not deadlocked, determine whose "move" it is. Depending on circumstances, issues that appear fairly easy to resolve might be considered first to get negotiations rolling and to give the parties a feeling that progress is being made toward final solution. If settlement of subsidiary issues depends upon the solution of a pivotal issue, then a priority should be established. In such event, it is further advisable to hold out simpler issues to be used as trading points as necessary.

· It is sometimes desirable to package several minor issues together.

· If the parties insist upon a particular order of taking up issues, that order should be followed.

· In rigid deadlocking sometimes listing issues in priority order may draw the parties into constructive dialogue.

ADVANCE \d 14"Separate Conference

· In your first separate conference confidentiality of discussion should be stressed.

· Separate conferences should be held when a joint conference is not progressing, or when one of the parties has indicated in joint conference that movement may be possible or when discussions become heated and a cooling-off period is necessary.

· Separate conferences may be held first with the party indicating willingness to compromise, but the mediator will have to use judgment as to which party h/she will meet with first.

· Discussions in a separate conference is confidential unless it is specifically understood that you are authorized by the party to make an offer to the other. Any insights given to the mediator should be clearly designated as usable or not usable, so you know if information can be used as a basis to form your own suggestions as you proceed. Confidence must be respected.

· At all times respect the position of the parties. Do not criticize one party to the other. Do not criticize committee members to the other side.

· Subtly point out, in the form of questioning, the difficulties entailed when the unworkability of a clause is evident.

· Do not state your own views on the merits of any proposal but rather attempt to bring both parties closer together by referring to practices in area or industry.

· When you discuss any matter with one party during separate conference, confer with the other party before reentering into joint conference, to avoid appearance of partisanship.

· The most appropriate time for presenting factual information is at separate conference, unless either party requests it of you at joint conference, or the situation requires it at that time. The same facts, designed to act as a basis for further discussion, should be given to both parties before resumption of joint conference.

· Generally, separate conferences may continue as long as you think necessary to feel out possible alternatives, but if truly extended you may want to advise the other party you are still "working.” Joint conference may be resumed when the deadlock is broken and a lead is found for additional progress.

· Consider “appropriate timing” before returning to a joint session to announce that the offer made by one party was accepted by the other.

ADVANCE \d 14"

Stipulation of Settlement
· It is generally desirable to get signatures or initials on the memorandum of agreement before ending the joint conference so as to avoid later misunderstandings.

· Where language is being negotiated, it is generally desirable for the parties to initial clauses item by item as they agree upon them.

· Keep notes on items agreed upon but do not be relegated to the position of note-taker or secretary of the meeting. Record the hour and minute of any transmissions and the start and end of joint sessions. 

· Do not write the contract for the parties except under most unusual circumstances. 

· If a meeting breaks up late at night and the parties are unwilling to stay, suggest a short memorandum of agreement. If that is impossible, items on which the parties agreed should be tied down immediately upon resumption of the next meeting.

· Where a dispute relates to only one or two issues or griev​ances, it is not always necessary to tie down agreement formally. But the basis of agreement should be restated face to face before adjournment.

· Always be certain that the parties understand their agreement before the conference is ended.

· "Final" offers should be made by the parties in joint conference.

ADVANCE \d 14"

Initiative
The degree of initiative will vary from case to case or even meeting to meeting on the same case. It's their contract.

· Assume an active role in the proceedings of a case.

· Generally don't be a mere "note-taker.”

· Make suggestions, either at separate or joint conferences, in steering negotiations step by step toward a final settlement. Suggestions may also take the form of “rephrasing” to clarify the issue in dispute.

· Carefully observe the parties during presentation of a proposal, during a joint session. If the significance of a "move" is missed you may want to ask the proposer to repeat the item because you "missed it.”

· Be alert to modify or change suggestions depending on developments.

· Distinguish between suggestions and recommendations. Once recommendations are made, it is difficult to shift position; but the process of making suggestions imposes no such limitation.

· Avoid making recommendations as a general rule. Make a recommendation only when you sense there is reasonable certainty that it will be accepted in whole or in greater part and you may want to discuss it with your DMS in advance.

· When negotiations are stalled by deadlock, proceed with caution with initiatives. Timing may be critical.

· Tact is required for whatever initiative you may take. The extent of initiative is governed largely by your acceptability to the parties, particularly in terms of established confidence.

	Going Over the heads of Labor and Management 


· Discuss with your Director of Mediation Services the option of going over the heads of local officials if that is being contemplated. On occasion, the National Office may be used to communicate with the top level of labor-management organizations.

· Do not attempt to go over the heads of local officials unless parties are deadlocked due to personalities, or stubbornness by one side or the other. Suggest first that each side bring in a new face, on their own.

· Before going over the heads of local officials, inform such local leaders and then only at a last resort in a critical and important situation.

· Be cautious to minimize antagonism that may develop on part of a local representative when you move on to higher-level officials; you may destroy your acceptability or the acceptability of the Service.

	Bringing in Another Commissioner


· It is the responsibility of the assigned Commissioner to settle the case. Be optimistic and confident that you can secure settlement through your own efforts. But, don’t you become an additional problem to the parties !
· If you are bogged down or cannot make progress due to a lack of technical knowledge or an inability to get along with the individuals in the case, advise your Director of Mediation Services (DMS) and discuss the addition of another mediator as part of a “panel.”

· If you know upon assignment of a particular difficulty, or conflict of interest, report it immediately to your DMS and discuss reassignment.

	Public Statements


· In issuing statements to the media, be careful to give the same break to all of those representing the media.

· Clear with both sides before making a statement. At the same time, make it clear that you cannot control what the media prints or says. 

· During negotiations, it is unwise to specify any issues that have been settled or characterize why they have not been. 

· If possible, make some statement to the media even if it is as brief as “I am in touch with the parties and will meet when it is timely,” rather than “No comment.” Try to keep the statement as neutral as possible avoiding any discussion of issues by saying “I cannot discuss the substance of the negotiations without harming the process since nothing can be decided until all sides agree and ratify those agreements.” You will thus satisfy them that you are trying to cooperate as much as possible while protecting the confidence of negotiations. Return all calls.

· Don’t use the media to turn the heat on either of the parties to the dispute. 

· If the parties begin going to the media you may want to discuss the difficulties generated by those actions and suggest a blackout or jointly agreed releases through the mediator.

· It is important to maintain professional relations with the newspersons and the media and it is desirable to give them neutral background of the case where they evidence interest but, be careful to stay away from statements upon which the parties may disagree. Stay away from adjectives and adverbs; it’s safer. 

· When a case is finally settled, advise the media and, if the parties have no objection (the union often will since they want the chance to give the settlement to their members before the members see it on TV or read it in the newspapers) to the release of terms of the agreement, by all means do so. You must also understand that today’s media is very unfamiliar with some of the lexicon of labor agreements and the chances of them stating it wrong are very great and you would hate to have to go back to the table because of something you said to the media. Play it safe and neutral; “They settled, I can’t tell you the terms since the union’s members are entitled to see them before they vote.”

· If you adopt a “No comment” attitude, the media may go to the respective parties for statements that may generate such heat as to impair a settlement. 

	Contacts Outside of Dispute Negotiations


· Meet formally with representatives of both labor and management and maintain your contacts.

· If you are invited to attend or address a meeting, clear the speech with your Director of Mediation Services (DMS), if appropriate.

· Participate in area forums such as IRRA or area labor-management committees.
	Miscellaneous Do’s & Don’ts for Mediators 


DO contact both parties on the initial report. This can pave the way for intervention if and when necessary.

DO show a sincere interest in any problem either party wishes to discuss with you on the telephone even though you are not actively participating in the case.

DO provide intelligent and understanding service to any party seeking advice or counsel. The worth of this agency is based on real service. 

DO everything possible to win the confidence of both the parties as quickly as you can.

DO, regardless of how you feel, have a pleasant voice when talking on the         telephone.

DO maintain a neat, well-groomed appearance.

DO maintain contact with developments once negotiations are under way, and restrain from interceding in any active manner until good judgment counsels you that negotiations hold no promise of self accommodation by the parties.

DO give constant thought to your acceptability. You must preserve and enhance your acceptability, not only by reference to some reasonably objective standard but by reference to the standards, however unsound, that may be applied by the parties.

DO learn the policies and procedures of your RD’s and DMS’s, and cooperate with them wholeheartedly. It will pay dividends. 

DO study the basic fundamentals of labor contracts if you are not familiar with them. It is important to have a thorough knowledge of seniority, grievance procedure, union security, incentive systems, etc.

DO at all times show a profound interest in the case to which you are assigned; this will quickly prove to both the company and the union you are also interested in helping them to reach an agreement. 

DO obtain as many of the facts as possible about the area's settlements, business climate, prime rate, etc., as they are your stock in trade.

DO maintain at all times a position of neutrality in discussing with outsiders a labor dispute, union activity, labor legislation and related matters, especially in your own "bailiwick." The same precaution should apply in espousing or criticizing political leaders or party policies.

DO try to be a good listener at all times; we learn more by listening than we do by speaking.

DO make every effort to have the parties bring out the real issues at the bargaining table as soon as possible. Be alert for possible hidden agendas.

DO try to remember and use the names of those in negotiations; a person likes to hear his or her name mentioned, especially in a group.

DO attempt to keep note-taking to a minimum while in a conference as excessive note-taking tends to make the parties reluctant to express their thinking freely. It also reduces your observation of reactions around the table.

DO determine the facts from information obtained from both parties of a dispute, not from one party alone. (Someone may conveniently omit something important.)

DO analyze the facts and attempt to place the proper values on the facts, in order of their importance.

DO observe punctuality in attending conferences or in keeping appointments.

DO show a friendly but impersonal attitude during meetings, and let the parties do the negotiating.

DO be sure your questions and answers are directed to the top negotiators for the employer and union.

DO keep both sides working at all times when possible.

DO make an effort to get parties to reduce issues to a minimum in direct negotiations before attempting to mediate a case.

DO be sure you can back up or prove any statement or suggestion directed to either union or industry representatives.

DO assist parties in achieving a realistic appraisal of each other's position. 

DO, to be truly effective, have a deep knowledge of the personalities with whom you are dealing and the subject matter in the issues between them. This should be achieved considerably in advance of the hardening of positions.

DO demonstrate that there are many means to an end. Your perception of the real, rather than the argumentative objections, that a union or company has in regard to a particular demand, along with your knowledge of how similar problems have been resolved in other relationships may produce answers that will quiet suspicion and meet objectives.

DO give the parties every opportunity to resolve their problems in joint conferences. A minimum of intervention is always desirable.

DO transmit messages precisely and without omission or addition.

DO keep yourself above reproach as you are the only one in a joint conference who is representing the FMCS. By being fair, courteous, and impartial at all times, you will be upholding the high standard of performance of all commissioners operating throughout the United States and its possessions. Remember you might be expendable so be cautious and be sure.

DO maintain your integrity always, never permitting your silence or an evasive reply to conceal a wrong.

DO keep an open mind and a careful tongue in separate conferences, and avoid taking sides in any case you are handling.

DO resist with firmness demands for action from parties when they seek achievement before the time for effective action has come. Timing is an important matter.



​

DO wait until your advice, counsel, and suggestions are most likely to be entertained with approval by the company and the union representatives as they anticipate the futility of their own maneuvers.

DO, in order to be effective, depend on a sound instinct for the timeliness of your activities so that it will be impossible to mistake your impartiality.

DO keep negotiations orderly at all times. If you are unable to do so, adjourn the meeting with the understanding that another meeting will be scheduled when the parties can agree to an orderly procedure. 

DO, after careful analysis of the problem, make a suggestion when asked to do so.

DO be sure to keep your eyes and ears open for indications of compromise at all times during active mediation.

DO give both parties full opportunity to compromise their positions. Suggestions of ways to compromise are most helpful to the parties.

DO school yourself to listen for clues to a settlement during joint conferences and especially before and after negotiation periods while the parties are just visiting. This is the time when the parties are off guard and are not under pressure, and you may be handed the key to a solution quite unintentionally.

DO help to point out, if necessary, settlements reached in similar cases, without giving the name of the union or company; in most instances one or the other will know of the settlement.

DO attempt to call one more meeting, even though the parties are unwilling to talk, before a strike is called.

DO be discreet in what you say, when you say it, and where you say it.

DO try to contact representatives of labor and management in the areas where you will be working.

DO cooperate as much as possible and be prudent with other Federal and State labor agencies.

DO remember that the basic precept of a successful mediator is no different from that of any other individual trying to live a successful life. The chief commandment is, "Do unto others as you would have others do unto you.”

DO be a cooperative member of the FMCS office you work in. Do your share of the workload.

DO let the parties think it was their own idea.

* * * 
DON’T fail to be courteous and friendly on initial report contact, and especially if it is your first contact with the parties. The initial approach is important to future relations.

DON’T take up unnecessary time of the parties on initial contact. Be concise and businesslike. You don't need to know all the issues until you are involved. 

DON’T fail to be informed and up to date on current labor relations trends in your area. Ability to advise and discuss these matters intelligently is most important to your acceptance by the parties.

DON’T be afraid to exercise sufficient authority of your office to control meetings. The parties will respect you for it.

DON’T be a doormat for either party. If you do the work of the business agent or the labor relations director, you will be jeopardizing your effectiveness, and advantage will be taken of your weakness.

DON’T give legal advice, even if you know it is sound. You will be treading on dangerous jurisdictional grounds. Always suggest that the parties seek counsel, should you be asked a legal question.

DON’T interpret labor agreements for either party. Such action can backfire on you and cause you trouble. That is a job for the arbitrator.

DON’T fail to separate the parties for individual explorations of positions on deadlocked issues.

DON’T back a person into a corner from which he/she has no escape. Always leave a door open.

DON’T be afraid to take full advantage of the forces and pressures involved in a situation to help bring about the desired goal.

DON’T fail to recognize that your varied experiences in everyday dispute mediation, though they may become commonplace with you, may be most helpful to the parties who may negotiate a contract only once a year.

DON’T minimize or criticize a fellow commissioner. It is vital to uphold him in discussions with other people.

DON’T use "salty" language or questionable stories as part of your technique, unless you are sure of a favorable reaction by your audience.


DON’T violate the neutrality of your office by "feeding" either side with facts or figures to support their arguments. 

DON’T contradict or dispute the statements of either party during joint sessions. (Factual errors are better discussed in separate conference, or with the person individually).

DON’T discuss the personalities or internal problems of one union or company with representatives of another union or company.

DON’T assume that the parties have dropped an issue because they are no longer talking about it.

DON’T set a number of conferences in advance knowing beforehand you will not be able to fulfill these commitments.

DON’T discuss any case in public, such as restaurants or other gathering places, NOT EVEN THE ELEVATOR.

DON’T let the company or the union ask you to suggest what increase they should pay, or that the union should take.

DON’T fail to bring the parties together in order to have a clear understanding on all issues, when an apparent agreement has been reached.

DON’T get yourself out on a limb by flatly saying what the company will give or for what the union will settle.

DON’T accept hearsay “facts.”

DON’T agree with either party when you know it is wrong, nor permit either party to credit you with an idea or statement which you have not advanced.

DON’T permit the parties to irritate each other through the use of highly descriptive adjectives which, however accurately they may portray the characters of the participants on the other side of the table, do not advance the settlement.

DON’T agree to step out of negotiations even temporarily upon the invitation of one side only. Always check with the other party as well.

DON’T permit argument and counter-arguments which will build a wall between the parties and make accommodation more difficult.

DON’T advance the cause of either party. Disregard complaints of either party about the other; advise them that you are not involved in their "warfare" names unless you can also so address the others.

DON’T push attitudes, ideas, and concepts that the parties are not prepared to absorb. You frequently possess broader experience than the management and union representatives with whom you work.

DON’T be too familiar with either party. Do not call members of one party by their first names unless you are able do the same with the other side.

DON’T protest your "impartially" too much. It is better to demonstrate impartiality by your attitudes and deeds than by words.

DON’T make a flat statement to one party that you know the other side will not move further. It is possible that you may be wrong. If so, you will lose your effectiveness.

DON’T cut short one meeting in order to schedule some other negotiation upon a "hurry-up" request. Most of the time the second parties will await your convenience if they are satisfied you are busy, and a substitute cannot be furnished.

DON’T wear rings, pins, or insignia that can be controversial or can destroy your impartiality (lose the “Union Yes” button).

DON’T discuss FMCS internal affairs with non-FMCS people. 

	Effective Behaviors or Traits of Mediators


1. Assertive: Works both sides to reach an agreement.

2. Effectively uses time to work toward settlement.

3. High energy level: Keeps both parties talking and working toward settlement.

4. Candid: Honest evaluation of the situation.

5. Unbiased, non-judgmental, and neutral in evaluating the position of the parties.

6. Patience to allow team members to understand the process.

7. Good people skills.

8. Knowledgeable, experienced, innovative, creative, and active participant: Able to propose options or alternatives.


9. Good listener: Can understand settlement issues.


10. Professional: Establishes rapport with both sides.


11. Good Communicator: Good listener.


12. Aggressive: Takes charge of process.


13. Sensitive to dynamics, personalities, and trouble points of the parties.


14. Intelligent: Quick study on the issues.


15. Moves to gain support of “gatekeepers” on the team.


16. Committed to completing task in time allocated.


17. Able to understand difference between market conditions in public and private sectors.


18. Knows when close to settlement, pushes it when it is appropriate.


19. Finds moderate position between extremes.


20. Convinces parties of their unrealistic stances.

	Ineffective Behaviors or Traits of Mediators


1. Fatalistic: i.e., no strike or strike notice, no settlement possible.


2. Adjourns quickly without much happening.


3. Arriving at meetings late.


4. Passive - Neutral - Lazy - Does little to work parties toward settlement.


5. Superior: Know it all attitude. Predisposed to a settlement.


6. Belligerence: Threatens parties rather than “selling” parties on compromises.


7. Dishonest


8. Quiet: Weak personality.


9. Unimaginative: Too concerned with details rather than the main issues.


10. Poor communicator.


11. Impatient.


12. Ignore what he/she thinks are “minor” issues.


13. Tries to hurry settlement before its time.


14. Fails to understand history/background of the parties.


15. Unwilling to lean on one team or the other when it is needed.


16. Just leaves matters to chief negotiators: Only shuffles parties’ positions back and forth.


17. Does not evoke a sense of urgency.


18. Wants “to get home before dark.”


19. Not prepared: A spectator. Rationalizes lack of knowledge as neutrality.


20. Does not accurately represent and/or reflect either side’s position.


21. Major scheduling problems: Short sessions of less than two hours.


22. Appears uneven in pressure to the parties: Advocates for only one party.


23. Shows biases and does not remain neutral.

Preventive Mediation Overview

	Preventive Mediation: 

Interest Based Bargaining




The Interest Based Bargaining (IBB) program introduces labor and management to a mutual gains approach to conducting contract negotiations. Participants are taught to negotiate to satisfy the interests of the parties rather than their positions. This approach emphasizes issues rather than personalities, identifies the interests of both parties, then develops options to satisfy those interests. These options are then evaluated using a mutually agreed upon standard. 

Organizations that are good candidates for interest based bargaining are those that have already established a solid labor-management relationship. In general, organizations that are good candidates for IBB have the following characteristics:

· Use problem-solving techniques on a daily basis.

· Maintain an open line of communications between labor and management.

· The partnership between labor and management is not only in the contract, but also in day-to-day operation of the plant.

· Formal processes for shared decision making are in place.

· Management accepts and respects the union.

The IBB Process has three stages:

1. Orientation to IBB

2. Training in IBB Principles and Techniques

3. Bargaining Preparation

During the Orientation Session, parties receive an overview of the process and use that information to decide whether to participate in training. During the training session, participants learn about the principles, beliefs, steps and techniques of IBB. Following the training program, the participants make a decision about using the IBB process during the next contract negotiation. If they decide to proceed, they prepare for bargaining by surveying their constituents, outlining their interests, setting up subcommittees to handle communications, language and data gathering.

	Preventive Mediation:

Labor Management Committees/Partnerships




The Labor-Management Committees/Partnerships Program is designed to help labor and management to establish and maintain joint committees that bring representatives of employers and employees into regular communication over subjects of mutual interest. The Labor-Management Committees/Partnerships Program goals are to:

· Provide an overview of the benefits and philosophies of joint committees.


· Help labor and management develop a mission for the Labor-Management Committee/Partnership.


· Develop planning strategies for the Labor-Management Committee/Partnership.


· Help participants develop problem solving, consensus, and other effective group interaction techniques. 

The program is intended for Federal, public, and private sectors. While the basic concepts are the same for all audiences, the legal basis and the structure for the Federal sector are different. The basis for Federal agencies is E.O. 12871, which mandates the formation of partnerships between management and labor for problem-solving. In the public and private sectors, voluntary agreements are reached for the establishment of labor-management committees or councils geared toward problem-solving.

	Preventive Mediation:

Labor Management Worksite Committees




The Labor-Management Worksite Committees Program is designed to extend joint labor-management activities from Labor-Management Committees to work units or production cells. The program leads participants through a step-by-step process to:

· Form a Worksite Committee


· Develop the Mission of the Worksite Committee


· Develop Group Skills


· Manage Change


· Monitor the Work of the Committee

The program is designed to be used with the Committee Effectiveness Program (CET) manual and the Skills Building modules. The Labor-Management Worksite Committees Program helps a group get organized and understand its role while CET and Skills Building modules are geared toward giving the interpersonal and group processes skills to work effectively as a committee.

	Preventive Mediation:

Partners-in-Change




The Partners-in-Change (PIC) Program is an organizational change process to encourage labor-management cooperation, facilitate organizational changes, and encourage proactive planning. The PIC Program is designed to assist labor and management in developing a partnership to confront change. Objectives for the workshop include:

· To review decision-making methods and the benefits of brainstorming and consensus.

· To develop an awareness of the philosophies, strategies, and practices of joint labor and management initiatives.

· To create an awareness of the organization as a system.

· To heighten awareness of the culture of the participants’ organization and the possible differences in perceptions of that culture.

· To review the philosophy of a change model: When change is introduced into one subsystem, it affects the other subsystems.

· To discuss the differences in parties’ perceptions of their organization.

· To create a joint vision of the ideal future state of the organization.

· To identify activities that help labor and management achieve their joint vision.

· To define the characteristics of a high performance workplace.

These Objectives are addressed in a series of presentations, exercises, and activities that provide labor and management with the knowledge, skills, abilities, and practical experience to learn together, share data on present and future states, and agree to be partners in change.

	Preventive Mediation:

Relationship-by-Objectives




The Relationship-by-Objectives (RBO) Program is designed to improve relationships between labor and management. It concentrates on the process by which labor and management may work cooperatively. It is not intended to change the labor/management relationship structure.

The Relationship-by-Objectives Program is intended to guide participants in the:

· Identification of viewpoints, conflicts, and concerns that hinder a productive labor-management relationship.

· Formation of an objective-based plan designed to resolve problems and to build a mutually beneficial working relationship.

An optional objective of the program is the:

· Development of skills that will enable participants to work together to address labor-management concerns.

The program leads participants through the steps necessary to identify problems and solutions, and to develop an action plan to be executed when they return to the workplace. Through a series of presentations and activities, participants will identify problems, conflicts, and concerns; openly discuss sensitive subjects; work together to propose actions to improve the relationship; and create an objective-based and time-specific plan to implement these actions.

	Preventive Mediation:

Contract Administration




Supervisors and union stewards represent the front line for translating a labor agreement into practice. Their ability to fulfill their roles and responsibilities will help determine the success of the implementation of the labor agreement. To equip stewards and supervisors to work effectively together within the labor agreement, it is important for them to understand the process of arriving at the labor agreement, as well as their roles and responsibilities in administering the agreement.

The Contract Administration/Steward and Supervisor Program is designed to equip shop stewards and front line supervisors with the skills to work effectively within the labor agreement. The program provides:

· Basic information on their roles and responsibilities.

· Overview of the collective bargaining process.


· Overview of the grievance process.

· Overview of the arbitration procedure.

· Interpersonal and problem-solving skills needed to resolve workplace issues.

The emphasis of the program is on relationship building between stewards and supervisors and on their leadership roles within their organization. The program is predicated on developing the interpersonal and communication skills needed to build a cooperative relationship. Information on the collective bargaining process, grievance process, and arbitration procedure is presented as a means to help participants analyze work-place problems and develop the analytical skills to resolve and prevent such problems.

	Preventive Mediation:

Facilitation




The Facilitation Program is designed to convey the knowledge, skills, and attitudes (KSAs) needed to facilitate group processes. The focus of this program is on the skills that facilitators need to manage a Labor-Management Committee meeting or similar labor-management group within an organization.

The Facilitation Program is intended to guide participants in:

· Understanding the purpose of facilitation.


· Understanding adult learning and working styles.


· Planning and facilitating an effective meeting.


· Acquiring facilitation skills.


The program provides a step-by-step process that explains the processes relating to facilitating effective meetings. Through a series of presentations and activities, participants will acquire the KSAs to successfully facilitate meetings that involve labor and management.

The program builds on and complements other preventive mediation training. The Facilitation Program is designed to supplement Labor-Management Committee/Partnership training. It may also be used in conjunction with Expanding Labor-Management Committees, Interest Based Bargaining, and Partners-in-Change programs.
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