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Introduction

First let me thank the organizing committee for selecting me to be the first speaker from amongst the Training Team and for the honour and privilege to be a Member of the Team of Trainers for the Programme on the Prevention and Resolution of Labour and Employment Disputes.
I also take the opportunity to thank APEC and the US Department of Labour and all other supporting agencies for hosting this meeting and making it possible for us to attend.

Now, when I first learnt that there would be a Training Programme on the Prevention and Resolution of Labour and Employment Disputes, I was excited because I would now have the opportunity to learn new techniques and skills to assist me in my work.

I did not contemplate for one moment that I would also be a Trainer to so many eminent and distinguished people from over 20 countries.

I guess my apprehension stems from the fact that we in Papua New Guinea have had limited exposure to the methods and practices adopted elsewhere in the Region and the World for that matter.

By way of an introduction, my name is Max Kep. I am from Papua New Guinea. I am Chairman of the Industrial Arbitration. I must announce at the very beginning that I am not a Lawyer, have never studied Law nor do I envisage becoming a Lawyer in future!

My qualifications are in the field of Economics and I have been a practicing Labour Economist for most of my 22 years of working life.

My equivalent in Australia (where we inherited our system) would be a learned Judge with years of experience as a practicing Lawyer.

In Papua New Guinea, with due respect for the legal fraternity, we have had only one Chairman who had a Legal background. From the very beginning we have believed that in the business of Negotiation, Mediation and Arbitration, it is not necessary for one to be a Lawyer or have a legal background although I have heard that it “could” be an advantage. We find that not having a Legal background has its benefits and advantages.
Brief Overview

In Papua New Guinea the Department of Labour and Employment is responsible for all Labour and Industrial Relations matters.

It is not my intention to dwell so much on the legal aspect of the legislative authority we have in dealing with industrial disputes but for our purposes it would be crucial background information to understand my presentation.

All Industrial Disputes referred or reported to the Department of Labour and Employment are dealt with under three principle legislation:

1. Industrial Relations Act,

2. Public Services Conciliation and Arbitration Act and the

3. Teaching Service Conciliation and Arbitration Act.

Each of these Acts has its own area of jurisdiction. The Industrial Relations Act deals with the prevention, settlement and determination of industrial disputes between non-government employers and their employees, i.e. the private sector.

The Public Services Conciliation and Arbitration Act deals with claims about conditions of employment in the public sector.

Similarly, the Teaching Service Conciliation and Arbitration Act deals with disputes about the terms and conditions of employment of Teachers.

The Public Sector claims are dealt with by a Tribunal called the Public Services Conciliation and Arbitration Tribunal and the Teaching Services Claims are dealt with by a Teaching Service Conciliation and Arbitration Tribunal.

Disputes in the private sector are dealt with by ad hoc Tribunals.

The Minimum Wages Board is established under the Industrial Relations Act.

I am the permanent Chairman of all these Tribunals. Members of the Tribunals are drawn from the respective sector representative organisations.

I have been in Office for the last four years and am looking forward to another four years. My primary role is to conciliate, mediate and arbitrate industrial disputes.

The Industrial Dispute Resolution Process in Papua New Guinea
In the hierarchy of industrial dispute resolution, the disputing parties report all disputes to an Industrial Relations Officer or a Labour Officer. The Officer will use all available means to resolve those conflicts. Where resolution is impossible, the dispute is referred to my Office for resolution. If the matter in dispute becomes difficult to Mediate or where no Settlement can be reached through Mediation, it is referred for Arbitration.

The Mediation we undertake (I must emphasize) is not an end but is “part of a process” of Industrial Dispute settlement machinery where it commences with mandatory requirement to Negotiate, Mediation with a Third Party Supervision and finally Arbitration. A greater emphasis is placed on Mediation where we inquire into and resolve Industrial Disputes referred as far as possible by Mediation and by Arbitration as a last resort”.

I have tried as much as possible to avoid arbitration and have placed more emphasis on negotiated outcomes. Ultimately, I’d like to believe that there would be no need for arbitration!

History of our system
Papua New Guinea inherited its current system of Industrial Relations from Australia almost 40 years ago.

Like plants of the same species, growing in different environments, soil and climate conditions, so too I believe is the adaptation of methods, procedures and techniques for the Prevention and Resolution of Labour and Employment Disputes.

Where the soil and the climatic conditions are conducive, everything grows and thrives in conditions of health. In the same token where conditions are not so conducive, the same plant will survive but taken on different features. The Papua New Guinean situation for Industrial Dispute Resolution can be likened to the later analogy.

I believe the analogy I offer here is relevant in this instance when comparing adoption and adaptation of Industrial Dispute Settlement Systems.

The Papua New Guinea Industrial Relations and Dispute settlement system was transplanted from the Australian system in the early 1960s. We have since remained stuck with its basic legal framework.

However, the applied part of how Labour and Employment Disputes are presented and resolved has taken on its own unique characteristics.

Therefore, when I present to you the Challenges faced by a Papua New Guinean Mediator in Mediation process, some of the approaches could be interesting and in some cases, perhaps alarming to some of you.

Challenges
Although the title of my presentation places particular emphasis on Challenges we face in Mediation in Papua New Guinea, I have been requested to focus on the Techniques we use in Mediation in Papua New Guinea so I will be brief.

As is commonly known, individual have their own ways and unique techniques of resolving conflicts through mediation so the challenges are not uniform.

For this reason, I will draw largely on my personal experience to highlight the Challenges we face in Mediation.

In my experience, I have not encountered any impossible challenges. In fact when I sat down to list all the various problems I have encountered in my time as Chairman, I found to my surprise that it was quiet difficult. I could not find any.

Whatever would be considered as being a challenge would be just that and was always temporary in nature. There was always a way out of a situation. Hence the difficulty trying to define and catalogue the problems I face in Mediation.

There is a common saying that “it is easier said than done”. I believe our kind of Mediation defies logic because in this instance I realized that it was the opposite, “it was easier done than said.”
One can easily deduce that the reason why fairly organized economies that practice the best Labour Relations face very few real problems is simple. There is a simple solution to every problem.

Challenge No. 1:
Lawyers

(Believe me, I have nothing personal against Lawyers). A challenge that often arises is how to deal with Lawyer Advocates who appear on behalf of their clients at Mediation and Arbitration wearing straight legal jackets, when Mediation requires flexibility, give and take, offer and counter offer, good will and honesty.

Ladies and Gentlemen, one of the interesting challenges encountered in Mediation or Conciliation is to deal with Lawyer Advocates who will often try to bring into Mediatory and Conciliatory efforts, strict rules of Procedures and Evidence as applied in the Court of Law.

Other Lawyers pursue redress in the Court of Law while Mediation and Conciliation efforts are in motion. Some Lawyers will seek Orders and Injunctions from the National Courts and others will raise jurisdiction questions. Such legalistic approaches only aggravate and increase the size of the wedge in the crack in the relations between the parties.

Challenge No 2:
Unfair Representation

Another common challenge is where representation at Mediation is unfair wherein a Legal Counsel represents one party and the other party is represented by someone without a Legal background or expertise.

Mediation is made more difficult if there is misunderstanding. The same is also true; wherein one Advocate is more experienced Advocate while the other is not. In these instances of miscommunication, the intention of the negotiation tactics and techniques could be misunderstood and misinterpreted. The inexperienced Advocate could be discouraged and or easily angered by ambit claims.

Challenge No 3:
Authority to act

A third kind of challenge is faced when the Advocate or the Counsel is receiving instructions from a higher authority. The Advocate may not have the authority to make a commitment at a crucial moment or point in the negotiations. If he seeks adjournment so he can brief his superiors, the spirit and momentum is lost. Not having the benefit of the details of the negotiation process and the light in the end of the tunnel, the superiors’ decision may be detrimental to the Mediation process.

Challenge No 4:
Personality Clash
The final problem typical at Mediation is when the Advocates of the disputing parties have personality clashes for some reason. Here, the atmosphere is tense, uncomfortable, and confrontational. There is no goodwill or genuine desire to negotiate or reach settlement. Each party stands by its position and is not willing to compromise. The simple solution in this scenario is to refer the matter for Arbitration.

Mediation Techniques in Papua New Guinea
As stated earlier, I have been requested to focus on the Techniques we use in Mediation in Papua New Guinea. When I initially researched material for this presentation I was of the view that our Mediation Techniques were unique or had profound differences with the standard techniques used throughout the World but I was proven wrong.

The techniques have never been classified before so this may be the first formal attempt to provide such a classification. I believe that this Training Program should provide the basis for further development.

I agree with the Authors and Editors of Best Practices Tool Kit that different economies have unique needs and requirements so how they adopt and develop the fundamental techniques of dispute resolution would be at individual economy discretion.

In our experience, we find that the success of any Mediation depends fundamentally on these common factors:

1. Genuineness of the disputing parties to resolve the dispute;

2. Commitment of the parties

3. Honesty of the parties

4. Respect of the Mediator

5. Authority of the Mediator

Other important contributing factors include the practicality of the dispute and the personalities Mediating.

Given these considerations, the Mediation Techniques in Papua New Guinea do not deviate so much from those used all over the world.

For our purposes, I will highlight the common techniques used and then dwell more on the techniques that appear unique to Papua New Guinea.

In all the problem situations, a number of techniques or tactics are applied to guide the parties towards a negotiated settlement. Some of you may not agree with the techniques or tactics applied; however for the purposes of discussion it is presented here.

The techniques are not conclusive and disputes can be resolved at any time and at any stage. Most often there is no conscious transition from one technique to another and even more, the distinction is negligible.

1.
Private Consultation

A disputing party is invited to the Mediator’s Office or a suitable venue and is given time and opportunity to explain their side of the story. The Mediator attempts to understand the issue as much as possible from the angle the disputing party is coming from.

The same opportunity is also provided to the opposing party which also presents it’s case in confidence.

These occasions provide the Mediator the opportunity to appreciate the positions of the disputing parties.

During the whole process, the Mediator’s role is that of a listener. He basically allows the parties to talk without providing critics or opinions on the matters in dispute. Where necessary, he may probe for clarity on the issues.

2. Defining the Issues

After the Private Consultation the Mediator is in a position to define the dispute, advise on those matters in the dispute which can be defined as industrial matters in relation to the relevant legislation. The mediator also explores for openings and opportunities for compromise and mutual understanding.

3. Counsel and Advice

The Mediators discuses the advantages and disadvantages of going to Arbitration if the matter remains unresolved:

· Having a Third Party whose knowledge of the matters in dispute is only as good as what is presented to him. He should not be aware of the finer details of the dispute situation because when there is no appeal opportunity.

· Advising on the disadvantage of living with a ruling that is forced upon them and,

· In the case where the advocate is new, advise about negotiation tactics, which may be used by the other party.

4. Time and Opportunity

Crucial for brokering disputes. It can be likened to fishing where the tow and line are released and pulled until the parties convince each other into an agreement. Plenty of time and opportunity has to be made available. Parties are urged to make offers and counter offers. All such offers and counter offers are done without-prejudice. This means that these offers can be withdrawn if negotiation through Mediation fail.

5.  Natural Justice and Equity

The Mediator must at all times protect and uphold these principles. All disputing parties are equal opportunity to have their disputes resolved.

6.  Trust and Confidence

By being fair the Mediator has to retain the confidence and trust of the parties. If the Mediator hopes to be successful, he must walk a tight rope of maintaining trust and confidence. This can be a difficult task because it is not possible to make everyone happy all the time.

7.  Extreme Tactics

When the Mediator is faced with uncompromising parties, he may need to keep the meeting going endlessly without food or water. Sometimes hunger and weariness does wonders for effective settlement of a dispute by Mediation.

8.  Memorandum of Understanding

Wherein the mediator will immediately reduce to an interim agreement or understanding on how a dispute would be settled.

Parties are given time and opportunity to go away and work on the details of an agreement, where the drafts will be exchanged and negotiated until fine-tuned to both parties liking.

Last Resort - Arbitration

If all else fails, the Mediator will refer the matter to Arbitration but even during Arbitration, disputing parties are informed of the “open door policy” of the tribunal to allow parties to take advantage of possibilities to settle by mediation outside of the Tribunal with or without assistance. An adjournment maybe granted for this opportunity to be explored and if successful, the agreement is endorsed as an Award of the Tribunal.

Conclusion

Finally, I should conclude with the remark that the role of the Mediator in the effective resolution of labour and employment disputes is critical to the success of any economy. If the Mediator does not do his job properly, a Country can be held at ransom or worse considering you are dealing with Associations of people or interest groups who are capable of strangling the Country if they decide to disrupt their specialist services.

Negotiation, Mediation and Arbitration is the way to go as an Alternative Dispute Resolution.

I also believe in the saying that there is more than one way to skin the cat. My presentation told one of the ways to skin the cat; I will look forward to hearing from my colleagues and participants during the rest of the Programme Presentation.
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